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Preface

This report presents the results of research and consultations by the National
Environmental Policy Task Force concerning the implementation of the environmental
impact analysis requirement of the National Environmental Policy Act (NEPA). The
task force interviewed Federal agencies; reviewed public comments, literature, reports,
and case studies; and spoke with individuals and representatives from Federal, State,
and local governments, Tribes, and interest groups. This report represents the views
and opinions of the Task Force and does not establish new requirements for }R@@A
analyses. It is not and should not be viewed as formal CEQ guidancg‘lﬁﬁg e t'{?
recommendations intended to be legally binding. Q. r ofe 0, 20
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Executive Summary

In a memorandum dated April 10, 2002, James L. Connaughton, Chairman, Council on
Environmental Quality (CEQ), established the National Environmental Policy Act
(NEPA) task force. On May 20, 2002, the task force, composed of Federal agency
employees with diverse skills, expertise, and perspectives, began its review of current
NEPA implementation practices and procedures to determine opportunities to improve
and modernize the NEPA process. The task force examined the “nuts and bolts” of
NEPA implementation by focusing on: of Jice

0,

% Technology and information management and ﬁcgltﬁ O(e‘i\j o) 20'\2
2N ary =’
Federal and intergovernmental c@]@kamﬁr)})r\g on r e‘ON
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Adaptive mane\a&gn@%a;g monitoring;

2
0‘0

Categorical exclusions; and

<

» Environmental assessments.

The task force interviewed Federal agencies; reviewed public comments, literature,
reports, and case studies; and spoke with individuals and representatives from State
and local governments, Tribes, and interest groups. The task force received comments
from more than 650 respondents representing Federal, State, and local governments,
Tribes, organizations, and individuals.

The task force prepared this report, recommending actions to improve and modernize
the NEPA process, and a document of case studies highlighting useful practices, which
will be published separately. This report, “Modernizing NEPA Implementation,”
represents the professional expertise of the task force members, and our collective
thinking and thoughtful deliberation of how NEPA implementation can be improved.
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Technology and Information
Management and Security

Effective and efficient NEPA implementation requires information-rich communication
among Federal, State, and local governments, Tribes, private industry, citizens, and
academia. Agency environmental planners must identify significant environmental
issues, obtain and analyze relevant data, and convey quality, timely information to the
decision makers and the public. Involving the public and other stakeholders in the
NEPA analyses and the development of NEPA documents increases the value of
citizens” experience and produces better results. Publishing and distributing NEPA
documents is one aspect of effectively and efficiently conveying needed information.

To use information technology to address information management and technology
concerns related to the NEPA process, and to enhance the effectiveness and efficiency of
the NEPA process, CEQ should:

% Promote the development and use, and coordinate sharing of NEPA
information systems by sponsoring meetings, conferences, and
workshops.

% Ensure that NEPAnet accommodates and responds to deVélopmg
information technologies. S\ eY\]

% Develop guidance to clarify the @@pﬁge rﬁ &) pa'g)mumcatlon and
information dlssemmz{S\q@‘t\e ‘nolog@\dﬂﬁ% he NEPA process to

enhance ‘Eub%qgl@ emE{} Kﬂ‘_l\]ues
P@&\&gh a}\ @@'&e@l‘tmcal working group to coordinate with
{Q r_a@&cy groups to:
— Ensure that NEPA-process information requirements are addressed

when protocols and standards about data, information management,
modeling tools, and information security are developed;

— Increase awareness of NEPA-process information technology
developments throughout the NEPA community; and

— Facilitate identification and use of information resources developed
according to established standards.

% Lead a review by the agencies of their quality control and assurance
standards for NEPA analyses and documentation to ensure conformance
with CEQ regulatory requirements and Federal requirements such as
Section 515 of the Information Quality Act.

% Contact agencies and organizations that have experience working with
sensitive information to establish a work group to develop and promote
consistent policies for sensitive information in the NEPA process.

viii
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Federal and Intergovernmental
Collaboration

Collaboration with stakeholders in the NEPA process is important to help ensure that
decision makers have the environmental information they need to efficiently make
informed and timely decisions. The task force focused on whether efforts to collaborate
on projects subject to NEPA were successful and, if so, what contributed to their
success. Our goal was to recommend practical steps for CEQ either to enhance
collaborative processes in support of better NEPA analyses or remove barriers
hindering such collaboration. We focused our inquiry on the characteristics of
successful collaboration, collaboration barriers, and how training might improve
collaborative efforts.

To continue to build better collaborative relationships among agencies and between
agencies and the public, CEQ should form a Federal Advisory Committee of diverse
individuals, with a variety of experiences in the NEPA process, which can contribute to
the development of collaborative guidance and training. The committee should advise
CEQ on:
% Focusing on better collaboration among agencies by identifying,

developing, and sharing methods of engaging Tribal, State, and loc ?\QG

partners in training des1gned to educate them about thescg)g

NEPA, partner agencies’ missions, commumca@r@kl nd

\gL@h&O'\

involvement skills. (\C\ N F (\)3

# Developing guidance a?ﬂ Qegcs of successful
collaboratlve% @@V@émg templates for memoranda of
understandin

@% Varlous situations and stages in the NEPA
process. The gglﬁ}égnce should provide the foundation for successful
agreements and provide the templates as examples, but it would not
dictate the exact construction of the agreements. The templates should
include sample language for dispute resolution and termination clauses.

% Examining lessons learned by others through CEQ-sponsored meetings,
workshops, and training.

% Developing training that uses traditional and non-classroom methods,
such as videos or Web-based training to enhance agencies” work with
the public. Some topics include:

— The requirements of NEPA and explanations of the different NEPA
processes, including categorical exclusions, environmental
assessments (EAs), environmental impact statements (EISs), and
programmatic NEPA analyses;

— How to become involved early and effectively contribute to the
NEPA process;

MODERNIZING NEPA IMPLEMENTATION
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— Individual and generic agency needs and requirements, including
what agencies look for when soliciting comments, and effective ways
to provide comment; and

— How to identify and determine if and how barriers to collaboration
can be eliminated.

% Developing a “Citizen’s Guide to NEPA”to explain basic NEPA
requirements, dispel common misinterpretations, and provide helpful
tips about how to participate in the NEPA process. The publication
should be posted to the Web and traditionally published.

CEQ should also periodically sponsor forums designed to address topics such as
creating documents that satisfy both Federal and State NEPA requirements and
how agencies can better integrate the needs of regulatory agencies into their
NEPA processes.

Programmatic Analyses and Tiering

Programmatic NEPA analyses and documents are valuable decisionmaking tools. Some
agencies use programmatic analyses to evaluate Cumula i &t effectively and to
formulate mitigation efforts Comprehenswely, str with how best to
use this analytical tool. Still other agenc % gra r@p a yses to address
mitigation parameters at the br \lé\hdsca or regional level, thereby
reducing the need to @@Ed% eﬂt\he&ﬁr@ﬁ\;ﬁes at the site-specific level.

(G
In dlSRl& ’ftﬁkﬁaskaforce, many issues were raised by the public and Federal
agencies\On rlanmg programmatic analyses and tiering. The task force focused on five
areas of interest: types of programmatic documents, scope of programmatic analyses,
content of programmatic documents, longevity of programmatic documents, and links
to adaptive management and environmental management systems (EMS).

To promote consistent, clear, cost-effective programmatic NEPA analyses, documents,
and tiering that meet agency and stakeholder needs, the task force recommends that
CEQ provide guidance to:

< Emphasize the importance of collaboration as agencies expand the use
and scope of programmatic NEPA analyses.

% Include a section in the first tier document that explains the relationship
between the programmatic and future tiered analyses and documents,
and describes how stakeholders will be involved.

% Emphasize that programmatic documents should explain where and
when deferred issues that were raised by the public or regulatory
agencies will be addressed, and describe the proposed temporal and
spatial scales that will be used when analyzing those issues.
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% Develop criteria for agencies to use when evaluating whether a
programmatic document has become outdated, and articulate a general
life expectancy for programmatic documents.

To assist it in developing this guidance, CEQ could form a Federal Advisory
Committee to provide advice or form a CEQ chartered work group.

The task force also recommends that CEQ convene a Federal Advisory Committee to
aid in evaluating and improving understanding of the uses and purposes of
programmatic NEPA analyses and documents by providing advice on:

% Validating the different uses of programmatic analyses.

% Examining whether programmatic NEPA analyses and documents for
the different uses have similar scope, range of alternatives, and
specificity of environmental analysis.

% Evaluating the depth and breadth of the analyses and documentation
associated with the different uses of programmatic documents.

% Proposing guidance or regulatory changes to clearly define the uses and
appropriate scope, range of issues, depth of analyses, and the level of
description required in NEPA analyses and documents.

cemic®

= oYeS 20\2
Adaptive Managemen&@rﬂd‘@l $8ring

eYS
The term “adaptive ﬁ&ﬁng’c ]@5@6{' gsed since the late 1970s to describe certain
ecosystem managem! ?ﬁ@ daptive management includes post-decision
responses to Condltloﬂngrcumstances or acquired information related to the observed
impacts of the implemented activity. Although not all Federal actions lend themselves
to incorporating adaptive management into the NEPA process, nor do they require the
monitoring and evaluation necessary for such an approach, the task force focused on
integrating the adaptive management model into the NEPA process to provide
agencies with another tool to improve their NEPA implementation.

The task force anticipated that CEQ’s 1997 NEPA effectiveness study, “The National
Environmental Policy Act: A Study of its Effectiveness After Twenty-five Years,” had
fostered an understanding of the value of integrating adaptive management into the
NEPA process. However, we discovered that fully incorporating adaptive management,
to include monitoring and taking adaptive measures, into the NEPA process was still a
relatively new concept for many NEPA practitioners.

The task force recommends that CEQ convene an adaptive management work group to
consider revising existing regulations or establishing new guidance to facilitate
agencies’ ability to exercise the option of incorporating adaptive management into their
NEPA process. The working group should consider whether it is appropriate and
necessary to:

MODERNIZING NEPA IMPLEMENTATION
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% Establish a definition for adaptive management in the NEPA process.

% Describe how adaptive management measures, or the range of such
measures, can be included in alternatives, and how to use adaptive
management when the alternatives involve uncertainty or variability
affecting the ability to predict the significance of impacts.

% Consider whether adaptive management can be used instead of some or
all of the agency’s evaluation of significant adverse impacts using
theoretical approaches or research methods to address incomplete or
unavailable information when the means to obtain the data for such
evaluation are not known.

% Use adaptive management for a mitigation monitoring and enforcement
program.

% Integrate adaptive management into EAs, especially when a mitigated
finding of no significant impact (FONSI ) is required to prevent potential
impacts from being significant.

% Determine when adaptive management actions are reasonably
foreseeable and how they are to be considered in cumulative effects
analyses, including when the impacts should be addressed incrementally
or collectively and how to establish the boundaries of theénalysm when
a series of adaptive management responses is IQ( Y\J\

% Allow for the use of required St t & 1&59 pro"}f@aﬁ%%tead of Federal
review and/or momt \Sﬁg\ﬁr\écesses?% e potential impacts of

adaptlve malé@ apwg@
a\iiﬁy m, ef%ﬁ;g)r@(for oversight and enforcement of adaptive

{{‘6&1 mmitments.

% Allow the use of a federally-recognized or independently certified EMS
that considers a proposed action and adaptive management measures
described in an EIS to satisfy the mitigation and monitoring enforcement
provisions in CEQ’s regulations.

% Allow the use of a recognized EMS to serve as the mitigation
implementation vehicle when a FONSI depends on adaptive
management measures.

If the work group determines that new guidance or regulatory revisions are needed,
the work group should assist CEQ in preparing and issuing such guidance or revisions.
The work group should also gather all NEPA guidance on adaptive management for
inclusion in a CEQ reference handbook.

We further recommend that the work group initiate a pilot study to identify the types
of actions best suited for integrating adaptive management into the NEPA process. The
pilot program should include several diverse actions, including those that could be
integrated into an existing EMS, involve a high degree of uncertainty, or contain highly
variable potential impacts. Actions associated with enforceable mitigation (e.g.,

xii
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conditions of a grant, permit, license, or approval) or when there might be duplicate
Federal, State, or local environmental reviews should also be included in the pilot
program. The study should identify the appropriate assessment strategies and
documentation for incorporating adaptive management into the NEPA process and
identify issues requiring CEQ guidance.

Categorical Exclusions

The task force focused its efforts on documenting the basis and process for establishing
categorical exclusions, the categorical exclusion approval process, and documenting the
use of categorical exclusions.

To promote consistent categorical exclusion development and use, the task force
recommends CEQ should expeditiously issue clarifying guidance to:

% Address the documentation prepared at the time a categorical exclusion
is used. CEQ should consult with department and agency counsel and
the Department of Justice when developing this guidance.

% Suggest methods and information, such as post-implementation

monitoring and effects analyses and studies, categorical excl%gﬁ V\J \ce
benchmarking studies, and statements of agency }ﬁ)f@@ﬁg hlgﬂ'\z
€s hot

agencies can use to determine whether a i‘?
individually or cumulatively ha

environment. ) R el 5 \0\\16

% Encourage ag@r@ﬁ'és’i ﬁﬂ@l‘é&categoneal exclusions, where
appropriate, b4séd on broadly defined criteria that will provide the
agency with sufficient flexibility, and encourage the agency to offer
examples of frequently conducted activities that would usually fall
within the categories.

&ltd)(ff&t% the human

% Emphasize that agencies should periodically review and update their
categorical exclusions, and their procedures for adding, revising, or
deleting categorical exclusions. The guidance should also encourage
agencies to establish a mechanism to track suggestions from their field
offices for developing or revising their categorical exclusions. The
guidance should emphasize the benefits of such information when
establishing categorical exclusions.

% Clarify the CEQ review process and provide a renewed commitment to
meeting the CEQ 30-day period for reviewing proposed categorical
exclusions.

% Encourage agencies to expand public outreach beyond the Federal
Register notice and comment period to facilitate more public
involvement in changing their categorical exclusions and to scale that
outreach to the extent of the proposed changes to the categorical
exclusions.

MODERNIZING NEPA IMPLEMENTATION
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Environmental Assessments

The task force considered the appropriate use and structure of EAs, and identified four
areas of interest: EA and FONSI use, mitigated EAs and FONSIs, EA alternatives
analysis, and EA public involvement.

To consider the appropriate use and structure of EA documents that meet agency and
stakeholder needs, new CEQ guidance is needed to:

% Specify existing minimum EA requirements for all EAs in one guidance
document. This guidance should also explain:

— Appropriate analysis of alternatives, including the no action
alternative;

— When mitigation measures must be considered;
— Appropriate public involvement; and
— Suitable use of an EA standardized analysis form.

% Address what should be included in an EA and FONSI to demonstrate
that agencies have comprehensively considered the potential
environmental consequences of the proposed actggh(ﬁ@@ taking the
action (i.e., taken a “hard look”). oYeS 0\2

% Emphasize that EAs and FQNSI&.);}%u g;(ﬁr%ésues Or resources
that mlght be si rgslgéahﬂ aff cts cﬁ ea pubhc concern. Specifically,
the cnwe

\
PaG 6;{ ésqz‘églat agencies should address proposed alternative effects
WOand provide sufficient evidence and analysis about whether to
prepare an EIS;

— Emphasize that agencies should provide and explain effects
determinations for each issue of interest to the public and of
potential significance;

— State that following the CEQ EIS format to prepare an EA is
unnecessary even though the issues might be similar to those
addressed in an EIS;

— Clarify that the impact discussion requirements within an EA and
FONSI should be proportional to their significance and level of
public concern;

— Support and identify the methods to incorporate documents by
reference;

— Recommend that an EA should be attached to a FONSI or
incorporated by reference; and
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— Emphasize that agencies must ensure the professional integrity and
high quality of the environmental information
within EAs.

Provide an easily understood and applied definition of mitigated
FONSI, and clarify that a mitigated FONSI is approved based on the
mitigation measures and therefore an EIS is not required (i.e., the FONSI
would not be appropriate without the mitigation measures). Specifically,
the guidance should:

— Address mitigated FONSI requirements, including whether post-
project monitoring and enforcement are required;

— Describe when a monitoring and enforcement program should be
adopted and the factors that should be considered in this
determination; and

— Discuss how mitigation will be conducted and enforced including
the length of the mitigation period, how success will be measured,
and when alternative monitoring and adaptive management
approaches are acceptable.

Address the ability of a FONSI to serve as a legally binding mechanism
to enforce mitigation particularly when mitigation measures must be

considered and adopted (e.g., for any project impacts, only wh%e(\]\c
significant adverse impacts exist, for an entire pro]ect 0'\2

feasible). \]
prud’
Discuss how to adequately i 1n 1@@)@& %A@ﬁagfgs into FONSIs.

N e
Address unr?qé@&l\eoﬁ‘} SL c@z‘rﬁ’;\g alternative uses of available
resources and call upyt-agencies to clarify their rationale for presenting

alternatives withfh'an EA. Specifically, the guidance should:

— Define the meaning of “unresolved conflict concerning the
alternative uses of available resources”;

— Identify the core elements of an EA when unresolved conflicts
concerning alternative uses of available resources are either present
or not;

— Clarify that alternatives must be evaluated and documented within
the EA when unresolved conflicts concerning alternative uses of
available resources exist; and

— Specify that each EA should contain a discussion of unresolved
conflicts concerning alternative uses of available resources when
alternatives beyond the preferred and no-action alternatives are
being considered.

Support documenting eliminated alternatives in a separate section at the
beginning of EAs, and identify criteria that agencies can apply to
eliminate alternatives including cost, logistics, technology, and greater
adverse environmental effects.

MODERNIZING NEPA IMPLEMENTATION
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% Clarify that all agencies can address the no action alternative by
contrasting the current condition and future condition in the absence of
the proposed action, and clarify whether this approach can be used
when there are unresolved conflicts concerning alternative uses of
available resources.

% Clarify and highlight the definition of the no action alternative to foster
consistent application.

% Explain that public involvement requirements in an EA should be
commensurate with project scale and complexity, required mitigation,
and public interest. Specifically, the guidance should:

— Reemphasize that public availability of EAs and FONSIs is required;

— Emphasize and clarify special cases where a FONSI must be
available for public review for 30 days;

— Specify the public involvement requirements for EAs that either do
or do not have a remaining unresolved conflict in alternative uses of
available resources and/or that have been mitigated below the
threshold of significance that would usually require an EIS; and

— Facilitate public involvement in EAs by encouraging agencies to
electronically establish and maintain NEPA 1nfoerﬁ tien and
documents, provide 1nf0rmat10n via a@g{ gg&% a(‘fghd develop

ere ongoing

and maintain links to other
and proposed NEPA ‘\rid @gdyax\lsed CEQ should
provide lin ‘kg C e sﬁeao@(‘t Anet Website.

\J© NE
P aC,\‘\C R 1 5 65 a( (‘X\\

Add&@r&%al Areas of Consideration

Several issues were raised in public comment and during interviews with Federal
agencies concerning procedural aspects of the NEPA process that went beyond the six
focus areas examined by the task force. Suggestions included a proposal that the
Environmental Protection Agency oversee the NEPA process, strict enforcement of page
limits for EAs and EISs, and a requirement that agencies submit annual progress
reports about their ability to achieve NEPA-process improvements. Several
observations and additional topics presented to the task force warranted recognition
and some additional recommendations were developed.

The task force developed specific recommendations for four additional areas that were
considered: coordinating compliance with other laws; alternatives; social, cultural and
economic effects analyses; and dispute resolution during and after the NEPA process.
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The task force recommends that CEQ:

% In consultation with the Environmental Protection Agency, Advisory
Council on Historic Preservation, Fish and Wildlife Service, the National
Oceanic and Atmospheric Administration’s National Marine Fisheries
Service and other agencies, as appropriate, develop a handbook to
effectively integrate the NEPA process with Endangered Species Act
Section 7 consultation, National Historic Preservation Act Section 106
coordination, Clean Air Act conformity requirements, and Clean Water
Act total maximum daily load and Section 404 requirements.

% Explore the use of collaboration to develop and refine alternatives by
working with a facilitator, and then provide guidance that outlines how
agencies can document the process of refining a proposal and
conforming to the CEQ regulations requiring the rigorous and objective
evaluation of all reasonable alternatives.

% Develop a handbook on social, cultural and economic analysis similar to
the cumulative effects or environmental justice publications.

% Study the effectiveness of alternatives for resolving disputes, including
those about environmental mitigation and project implementation, both
during and after the NEPA process.

cenc®

Three recommendations were viewed as essential to im V1@QE§’ 1 plz@ﬁaatlon

and should be acted on in order to enhance CEQ, blhgz%) act §‘

recommendations and to continue effor ﬁx\gve the\eﬁﬁ cy and effectiveness of

NEPA 1rnplementat10n (5 \(\\\je

\ﬁ\G b &
% Establish a p sm@%'p/\ol?on or positions, to provide technical

NEPA process Rsultation and better coordinate advice and guidance to

agencies about improving NEPA implementation and environmental

analysis.

% Convene an annual NEPA legal forum to discuss important NEPA legal
developments, recommend any CEQ guidance needing clarification as a
result of the case law, discuss NEPA issues of interest, and facilitate a
consensus on addressing legal issues.

% Develop a handbook that provides existing guidance identified by topic
areas and is supplemented as new guidance is issued. The guidebook
should be published on the Web, with updates published periodically in
hardcopy.
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CONCLUSION

This task force report will be published in hardcopy and electronic form. The report
will be distributed using established distribution lists as well as by posting on the task
force web page. After publishing and considering the report, CEQ will inform the
public and other agencies how it will address these recommendations.

We hope that our efforts provide the groundwork for a renewed and dynamic process
to improve and modernize NEPA implementation.

XVviii
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INntroduction

Congress established the Council on Environmental Quality (CEQ) in 1969 through
passage of the National Environmental Policy Act of 1969 (NEPA).' The Chair of CEQ,
who is appointed by the President with the advice and consent of the Senate, serves as
the President’s principal environmental policy advisor. CEQ oversees Federal agencies’
implementation of NEPA through regulations implementing the procedural provisions
of the act” and through interpretation of statutory requirements.

In 1997, CEQ published a report entitled, “The National Env1ron gt@ﬁ%ﬂc t A
Study of its Effectiveness After Twenty-five Years.”* Thi ort@Emin ]Qé’
effectiveness and the prospects for improv @5 \envi ? g@@\aﬁgl\}sm and
documentation process outhned in N or 1@}(\ egic planning, public
information and mput mt ‘Oﬂ\\lglace-based decision-making, and
adaptive managemeft % ‘gﬁi areas that could improve the NEPA process.
The report hlghhghteﬂé CEQ examples that demonstrated agency efforts to improve
the NEPA process.

From 1997 to 2002, CEQ issued several guidance documents such as the recent
memorandum regarding cooperating agency status (Appendix A) and the
environmental justice guidance.* Simultaneously, Federal agencies were developing
initiatives to improve their NEPA procedures and the NEPA process.’

142 US.C. §4321 et seq. (2000).

2 Council on Environmental Quality, “Regulations for Implementing the Procedural Provisions of the National Environmental Policy
Act,” 40 C.ER. Pts. 1500-1508 (2003), available at http:/ /ceq.eh.doe.gov/nepa/regs/ceq/toc_ceq.htm.

3 Council on Environmental Quality, “The National Environmental Policy Act: A Study of its Effectiveness After Twenty-five Years”
(Jan. 1997), available at http:/ / ceq.eh.doe.gov/nepa/nepa25fn.pdf.

4 Council on Environmental Quality, “Environmental Justice—Guidance Under the National Environmental Policy Act” (Dec. 1997),
available at http:/ /ceq.eh.doe.gov/nepa/regs/ej/justice.pdf.

5 Examples of agencies revising and improving their NEPA procedures include the Department of the Army revision of their NEPA
procedures (Department of the Army, “Environmental Analysis of Army Actions,” 67 Fed Reg. 15,289 (Mar. 28, 2002), to be codified
at 32 C.ER. pt. 651.), the Advisory Council on Historic Preservation revision of their regulations to coordinate consultations with the
NEPA process (Advisory Council on Historic Preservation, “Coordination with the National Environmental Policy Act,” 36 C.ER. §
800.8 (2003)), and the Department of the Interior focusing on increasing public participation and training (Environmental Statement
Memoranda, “Procedures for Implementing Public Participation and Community-Based Training (July 2, 2003) available at
http://www.doi.gov/oepc/esms.html).
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On April 10, 2002, James L. Connaughton, Chairman, Council on Environmental
Quality, established the CEQ NEPA task force (Appendix B). With this task force, CEQ
began evaluating the collective Federal family’s progress in achieving the desired
outcomes envisioned in the 1997 report, and exploring opportunities to further
improve the NEPA process. On May 20, 2002, this task force, composed of Federal
agency employees with diverse skills, expertise, and perspectives (Appendix C), began
its review of current NEPA implementation practices and procedures to determine
opportunities to improve and modernize the NEPA process. We examined the “nuts
and bolts” of NEPA implementation by focusing on:

% Technology and information management and security;

7
0“

Federal and intergovernmental collaboration;

K2
o

Programmatic analyses and tiering;

7
L. X4

Adaptive management and monitoring;

7
e

Categorical exclusions; and

7
0“

Environmental assessments.

The task force interviewed Federal agencies; reviewed public comments, literature,
reports, and case studies; and spoke with individuals and re% eg@qtatlves from Federal,
State, and local governments, Tribes, and interest groge%@ initial public
comment period was provided (Appendlxg) ‘Fh).x
additional 30 days in response to ‘iq‘}le

We received comments fr@@nh

was extended an

aﬁ‘d@ﬁd the public (Appendix E).
%ondents representing Federal, State,

and local govermﬁﬁg nb%\qxgﬁl ations, and individuals.®
ac\C 5@
The ta rc@%ni&dered substantive comments, developed recommendations, and

compiled case studies that presented practices intended to improve the timeliness and
efficiency of the NEPA process. Synopses of the recommendations are provided at the
end of each chapter for quick reference. Many respondents and interviewees expressed
areas of concern that were beyond the resources, time, and expertise of the task force.
We summarized the additional areas of concern in a separate chapter and provided
recommendations and potential issues for further analysis.

The task force prepared two documents, this report, recommending actions that CEQ
should take to improve and modernize the NEPA process, and a document of case
studies highlighting useful practices, which will be published separately. This report,
although reviewed by professionals within CEQ, reflects the task force’s views and
positions. CEQ expects that our efforts will help Federal agencies integrate NEPA
practices with management concepts, such as environmental management systems and
information management technologies, and foster improved Federal agency planning
and decisionmaking processes.

6 Content Analysis Team, Forest Service, “Summary of Public Comment — NEPA Task Force” (Dec. 20, 2002), available at
http://ceq.eh.doe.gov/ntf/comments/comments.html.
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This task force report will be published in hardcopy and electronic form. The report
will be distributed using established distribution lists as well as by posting on the task
force web page. After publishing and considering the report, CEQ will inform the
public and other agencies how it will address these recommendations.

This report represents the professional expertise of the task force members, and our
collective thinking and thoughtful deliberation of all information sources. We hope that
our efforts provide the groundwork for a renewed and dynamic process to improve
and modernize NEPA implementation.
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Chapter 1

Technology and Information
Management and Security

The task force explored using information technology’ to enhance the effectiv-@ess and
efficiency of the NEPA process. We sought specific examples of innog@%@%’& ical
approaches to the assessment and communication of pote%ti_aﬂ:@%onr@n@@iﬁact&
Information management® is critical to it@(l}&ﬁ&%}in IBEPE,%nd to its goals and
mandates. After establishi‘l%f%t\l\g' bRs e @“}Nﬁé\tal policy,’ Congress set high
goals for the Federal‘gg@\r ent; @@a‘fﬁed upon all Federal agencies to use and
manage environment}ls’hgfp ition before decisionmaking.” CEQ regulations that
at

implement NEPA stat

NEPA procedures must insure that environmental information is
available to public officials and citizens before decisions are made and

7 In this discussion, information technology refers to the hardware, software, and other electronic media used to manage
information.

8 In this discussion, information management includes accessing, acquiring, storing, manipulating, and distributing information.

9 NEPA Section 101(a) states “that it is the continuing policy of the Federal Government, in cooperation with State and local
governments, and other concerned public and private organizations, to use all practicable means and measures, including financial
and technical assistance, in a manner calculated to foster and promote the general welfare, to create and maintain conditions under
which man and nature can exist in productive harmony, and fulfill the social, economic, and other requirements of present and
future generations of Americans.” 42 U.S.C. § 4331(a).

10 NEPA Section 101(b) specifies the following goals: “(1) fulfill the responsibilities of each generation as trustee of the environment
for succeeding generations; (2) assure for all Americans safe, healthful, productive, and aesthetically and culturally pleasing
surroundings; (3) attain the widest range of beneficial uses of the environment without degradation, risk to health or safety, or other
undesirable and unintended consequences; (4) preserve important historic, cultural, and natural aspects of our national heritage, and
maintain, wherever possible, an environment which supports diversity, and variety of individual choice; (5) achieve a balance
between population and resource use which will permit high standards of living and a wide sharing of life’s amenities; and (6)
enhance the quality of renewable resources and approach the maximum attainable recycling of depletable resources.” 42 U.S.C. §
4331(b). NEPA Sections102(2)(G) and (H) also call upon all agencies to “make available to States, counties, municipalities,
institutions, and individuals, advice and information useful in restoring, maintaining, and enhancing the quality of the environment”
and to “initiate and utilize ecological information in the planning and development of resource-oriented projects.” 42 U.S.C. §
4332(2)(G)-(HD).

114 Us.C. §43320(C).
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before actions are taken. The information must be of high quality.
Accurate scientific analysis, expert agency comments, and public
scrutiny are essential to implementing NEPA."

Information about the NEPA process, such as the people, cost, and time involved,
environmental data, models used to analyze data, and relevant laws and regulations
are used during the NEPA process. Analytical documents, including EAs
(environmental assessments) and EISs (environmental impact statements), provide
information about the analysis and the process. Informing decision makers and the
public is essential to the NEPA process. Effective and efficient NEPA implementation
requires information-rich communication among Federal, State, and local governments,
Tribes, private industry, citizens, and academia. Agencies must identify significant
environmental issues and convey quality, timely information to agency planners,
decision makers, and the public. Publishing and distributing EAs and EISs is just one
aspect of effectively and efficiently conveying needed information, and involving the
public and other stakeholders. Participation in preparing the NEPA analyses and
documents increases the value of citizens” experience and produces better results.

1.1. Government Initiatives

Technological advances have dramatically enhanced our capacity to obtain, manage
and use information. Legislators and policy makers recognize that the Federal
government must keep pace with technological advances. Rece&@nformation-
technology initiatives and legislation have focused O%\ Se(\l\ \2
Fore 20
% Information quality; C\\ \. Y S -e‘OYua(\j 9

& Redu‘cin%i:\l{@@&%\)ég\-\a&g@% with Federal government
PR 47565

< @n&&'g greater consistency in Federal information management
policies by improving the efficiency of information collection,
maintenance, use, and dissemination, particularly by strengthening
partnerships with other levels of government and nongovernmental
organizations; and

3

% Ensuring the timely and equitable exchange of information with the
public.

The Office of Management and Budget’s (OMB'’s) “E-Government
Strategy—Implementing the President’s Management Agenda for E-Government”
identified 24 initiatives specifically designed to improve the effectiveness and efficiency
of Federal information management and technologies.” These initiatives are designed to
further the goals of the President’s Expanding E-Government Initiative by focusing on:

12 40 C.FR. § 1500.1(b).
13 Office of Management and Budget, “E-Government Strategy-Implementing the President’s Management Agenda for
E-Government” (Feb. 27, 2002), available at http:/ /www.whitehouse.gov/omb/inforeg/egovstrategy.pdf.

14 Presidential Memorandum, “Electronic Government’s Role in Implementing the President’s Management Agenda” (July 10, 2002),
available at http:/ /www.whitehouse.gov/news/releases /2002 /07 /20020710-6.html.
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% Making it easy for citizens to obtain service from and interact with the
Federal government;

% Improving government efficiency and effectiveness; and

% Improving government’s responsiveness to citizens.

Several initiatives affect the NEPA process. A goal of the e-Authentication initiative is to
build and enable trust to support the widespread use of electronic interactions between
the public and government and among governments. A goal of the Geospatial
Information One-Stop initiative is to provide access to the Federal government’s spatial
data assets in one location and to help increase the accessibility of State and local
spatial data assets.

Congress has also recently addressed information and information technology issues.
Systems that provide public access to information must comply with section 508 of
the Rehabilitation Act Amendments of 1998 to ensure that the information technology
provided is accessible to people with disabilities.” Section 515 of the Treasury and
General Government Appropriations Act of Fiscal Year 2001, commonly known as the
Information Quality Act,” addresses the need to ensure and maximize the quality,
objectivity, use, and integrity of information disseminated by Federal agencies. The
recently enacted E-Government Act of 2002 promotes electronic government services
and processes by establishing measures that require Internet-based 1nform\f“@@

technology to enhance access to government information. F 0(65‘ 59620 A2
Federal initiatives and acts complement the in {} (\mbo m@t‘\jgoa’ls of NEPA
and provide opportunities to enhanc ive Clency of the NEPA

process. CEQ should conti @ﬁ\ﬁ @2} ‘ﬁ&\é d sharmg of NEPA information
and information sys @ h"OMB, other government officials,
nongovernmental org @atdés, and private businesses and industry to ensure that
NEPA information requlrements are supported by other Federal information
management and technology requirements.

1.2. NEPA-Process Tracking Systems

Through interviews with various agencies, the task force learned about why the
NEPA process often experiences delays. Some delays occur at the individual NEPA-
process level, while others are more systemic. Lack of timely consultation with
regulatory agencies, agency experts unable to devote sufficient time, failing to
coordinate NEPA-process timelines with program and project development and
cooperating agency schedules, and insufficient staff to oversee the process and work
can cause process delays.

1529 US.C. § 701 et seq. at § 749d.
16 pub. L. No. 106-554, 114 Stat. 2763.
17 Pub. L. No. 107-347, 116 Stat. 2899.
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To identify the causes of delay and respond proactively, many agencies are
experimenting with software applications that track the NEPA process. Several agencies
are also developing systems to better manage NEPA activities agency-wide. The
software applications track the process by compiling data such as:

% Proposal description;
% Potentially affected location(s);

% Level of NEPA analysis and documentation (e.g., categorical exclusion,
EA, or EIS);

% NEPA and activity planning timelines and milestones;

% Status of the NEPA process (e.g., scoping, draft, or final);

«» Public involvement activities;

% Costs associated with activities integrated into the NEPA process; and

< NEPA team members.

Additionally, some tracking systems include the ability to generate e-mail notices to
team members when their attention is required.

Many agencies with NEPA-process tracking systeri?gte$ﬁ§u§r)§2nhancements, such
as searchable libraries of NEPA analytlcg geospatial data and
other reference documents and Q%\\iids &r )@3‘:&1@ ggstmg and receiving comments
and supplementing tr?]% ent publication and distribution with CD-
ROM éngc\’(%ES%\ %atg(rc&'i&\la o being adopted by agencies.

Integra I\Q%A -process tracking systems with agency-project management systems
has mcreased interest in using the NEPA systems to track proposal implementation,
mitigation effectiveness, and related costs. Agencies actively involved in developing the
systems noted that such initiatives could be used to meet a variety of Federal
requirements such as E-Government'’s Electronic Records Management and Geospatial
Information One-Stop initiatives,” the Government Performance and Results Act of
1993,” and Freedom of Information Act” requests.

For example, the Department of Energy has developed requirements and procedures
for posting its EISs and EAs on the DOE NEPA Web site (http://tis.ch.doe.gov/nepa/).
In addition, DOE systematically tracks NEPA process costs and performance metrics,
conducts analyses, and presents the results in quarterly Lessons Learned reports, which
are made publicly available on the DOE NEPA Web site. The NEPA community could
benefit from sharing the experiential knowledge gained from developing electronic
NEPA information distribution standards and tracking mechanisms and would likely
realize cost savings by reducing redundant development costs.

18 Office of Management and Budget, “E-Government Strategy-Implementing the President’'s Management Agenda for
E-Government” (Feb. 27, 2002), available at http:/ /www.whitehouse.gov/omb/inforeg/egovstrategy.pdf.

19 Pub. L. No. 103-62, 107 Stat. 287 (codified in part at 31 U.S.C. § 1115 (2000)).
205Us.C. §552.
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Although technologies for enhancing the effectiveness of NEPA implementation are
widely available, many agencies lack the resources and knowledge to develop and use
information management strategies and information technologies to help manage
NEPA process and analytical information. The absence of consolidated and current
NEPA information hinders agencies’ ability to access basic information and respond to
the public, Congress, other public officials, and stakeholders. CEQ encourages agencies
to participate in information gathering about the NEPA process. However, additional
opportunities to access and share decentralized Federal, State, Tribal, and local
knowledge should be explored. The availability of technical and management skills for
NEPA analyses must also be ensured.

1.3. Information Needs for NEPA Analyses

Timely completion of NEPA analyses depends on the availability of and access to
existing information and the ability to collect new information. Reducing the
accumulation of extraneous background data and emphasizing relevant environmental
issues is key to the successful use of information in the NEPA process.”

Searching existing analyses and documents and coordinating with other agencies can
address some requirements. For example, previous NEPA analyses and documents can
be reviewed to better understand the range of Federal activities that might collectively
affect a given area and to better understand the success of previous impact prediction
techniques. However, Federal agencies identify information needs to erg {@ethe
unique requirements of each proposed action are met. S, = O(es\ 20\2

Information needed to address a proposed a\C)t(l@\\aNd \'1) Hé?enwronmental
impacts of that action typically m&léql Gt%mee aB'natural resource data. Other
common data needs mcl&ﬁqc 5 a(G

% Wetlands; NO 08’

«» Soils;

% Water quality and quantity;

% Habitat/Threatened and endangered species;

< Land use;

% Archaeological resources;

«» Tribal cultural resources;

% Facilities/Infrastructure/ Utilities / Rights-of-way;
% Air quality;

% Social/Economic/Demographic; and

% Environmental protection standards.

21 40 C.FR. § 1500.2(b).
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Common modeling and analysis needs include:

7
o0

Air quality models;

o
0“

Noise models;

K2
%

Water quality models;

7
L X4

Transportation models;

7
e

Risk assessments;

7
0“

Economic and cost-benefit analyses; and

K72
0’0

Other impact assessment techniques.

1.3.1. Information Sources

Agencies rely on a combination of internal and external information sources. Data from
outside sources is used because:

% Established, well-known sources were adequate for past analyses;

% Federal, State, and local governments and Tribes have special expertise
in environmental, social, or economic impacts associated with a
proposed action; and

% The agency might lack the resources or expertls d{)iglgp the
necessary information and databases IWG@ 20'\2

\_) "\j 95
Sources of data include: CO\“\C\\ N- F ‘0(\)3

\,GVS e
.P]’égvﬁ&s 1>\I\ E{%@@a%xs%s with the same geographic area or similar

o

nternally maintained databases at the corporate and field level;

7
%

7
L. X4

Records of consultations with regulatory agencies;

7
e

Field studies and internally funded research;

o
0“

Onsite environmental baseline information and interviews with site
personnel;

K7
0"

Peer-reviewed research presented in journals or at conferences; and

7
%%

Clearinghouses and other environmental databases.

Coordinating and consulting with Tribes, State and local governments and planning
commissions, environmental and industry groups, and private landowners are also
effective sources of information.

Existing information, such as environmental protection standards, data regarding
sensitive environmental resources and environmental values, and the evaluation of
potential impacts, can inform new decision-making processes. However, information
sources must be supplemented to address the unique aspects of many proposed
actions, particularly concerning the need for site-specific detail. Insufficient time,
money, or expertise needed to collect data; seasonal field-data collection; and

10
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completion of final design alternatives can delay any NEPA process and limit
agencies’ ability to strategically address data gaps and track environmental trends.
Most agencies prefer to use peer-reviewed information; however, timelines are often
too short to accommodate the peer-review process. Insufficient availability of
resource experts inhibits the ability of agencies to stay abreast of current research,
which in turn causes agencies to “reinvent the wheel” rather than leverage existing
information resources.

Many agencies use contractors to help develop NEPA analyses and documentation. In
general, the agencies we interviewed indicated that contractor use was effective;
however, several concerns were raised including:

% Contracting usually results in acquiring duplicate data rather than
updating existing public domain information;

% Data and analyses provided in ways that do not facilitate reuse; and

¢ Information provided is sometimes proprietary.
% Inf t ded t tary.

Similar concerns were raised regarding information submitted by applicants. One

comment suggested using contract stipulations to ensure that data are delivered

according to established standards.

1.3.2. Sharing Inf ion R L SeNo
DL, aring Information Resources OYeS 0,\2

Several agencies noted that sharing information r, gg?ukc)eeﬁac li ﬁ (cj)l%boratlon
Ensuring coordination with other agencesomﬂg Lg agencies and
organizations, is important w}g‘\g@ sSin cand technical information
issues. The Federal Pg@& Eyl@t enerally trusted the validity of
information provide ocal governments more than that provided by
interest groups and mﬁ duals Federal agencies noted that they are often hindered by
financial and staffing limitations, while State and local governments commented that
they are often frustrated when Federal partners do not recognize their information
resources and expertise.

The task force received many comments that addressed the benefits of collaboratively
sharing information resources. For example, States often have the personnel, expertise,
and experience to address local concerns; local municipalities might provide a level of
detail that Federal agencies cannot achieve; and State and local governments and
Tribes often possess special expertise about the physical environment, customs, culture,
and local tax base. Meaningful collaborative relationships between Federal and local
interests can reduce financial and human resource burdens at the Federal level, while
fostering better intergovernmental relationships.

Many Federal and non-Federal agencies, industry, citizens, and academia recognize the
value of NEPA analytic and process information. For example, many NEPA
practitioners conduct research across agencies when accomplishing cumulative impact
assessments. CEQ should continue to encourage Federal agencies to work
collaboratively with Federal, State, and local governments, Tribes, and cooperating
agencies to address long-term knowledge-management challenges. Such challenges

MODERNIZING NEPA IMPLEMENTATION
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include developing scalable information infrastructures, establishing standards for
sharing and integrating environmental data, and using technology to ensure natural
and social sciences and environmental design arts are incorporated in planning and
decisionmaking.

For example, many respondents and agency staff who commented were interested in
using spatial data and geographic information systems (GIS) throughout the
development of NEPA analyses and documentation as well as when communicating
with the public and decision makers (see the Communication Mechanisms section of
this chapter). Understanding the geographic context of proposed activities improves
planning by showing the extent of the proposed activities and their associated
impacts, promoting more consistent analyses and reviews, and facilitating
cumulative effects analysis and monitoring efforts. However, geospatial data
holdings are widely dispersed. Compiling available data across jurisdictional
boundaries is often difficult due to differences in data element definitions, sampling
methodologies, spatial and temporal resolution, technology, and standards. Lack of
adequate metadata and documentation also inhibits the use of non-Federal
information. Therefore, to use GIS in the NEPA process successfully, uniform
standards for GIS and mapping data are needed.

1.3.3. Initiatives Foster NEPA Information Resources

The difficulties associated with data and modehng req and information
identification and collection during the NEP. g& ¥iPn to most agencies.
Therefore, several comments supporte 62 evelo % A document
repositories and standardlzl \)(1 nmer? @r;on The respondents believe
that such efforts wou cation and compilation of data, ensure the
availabilit ﬁbq \ % E;ﬁaagﬁ%}aahtate consistent reviews. Although the task force
does I%@t‘l;‘if hat 1s in a position to develop document repositories or
standangj@e environmental information, ongoing Federal initiatives are addressing
the development and use of scientific and technical resources in Federal
decisionmaking.

For example, OMB Circular A-16, “Geographic Information and Related Spatial Data
Activities”,” established the National Spatial Data Infrastructure and the Federal
Geographic Data Committee” as the coordinating body to promote the use and
dissemination of geospatial data. The recent E-Government Strategy identified the
Geospatial Information One-Stop initiative to establish a single point of access to
existing Federal spatial data assets and to improve the accessibility of State and local
geospatial information resources. While these initiatives are primarily concerned with
data collection and access, other efforts, such as the Federal Interagency Hydrologic
Modeling Conference,* share and promote development of modeling tools. Many

22 Office of Management and Budget, Circular A-16 Revised, “Coordination of Geographic Information and Related Spatial Data
Activities” (Aug. 19, 2002), available at http://www.whitehouse.gov/omb/circulars/a016/print/a016_rev.html.

23 Spatial data policy development, including standards development and coordinating spatial data activities with other levels of
government, academia, and the private sector, are examples of the committee’s program of work.

24 The Federal Interagency Hydrologic Modeling Conference occurs under the auspices of the Advisory Committee on Water
Information (http://water.usgs.gov/wicp/acwi/), bringing together entities that use water information in a decisionmaking context.
Through workshops, symposia, and working groups, the Advisory Committee on Water Information maximizes the effectiveness of
water information-related activities and improves standards, guidelines, and procedures for the collection, analysis, management,
and dissemination of water information.

12

THE NEPA TAsk FORCE REPORT TO THE CoOUNCIL ON ENVIRONMENTAL QUALITY



agencies interviewed participate in these and similar efforts. The task force believes
that the NEPA community should promote the development of data, information, and
analytical methodologies applicable to the NEPA process through greater coordination
with such initiatives. We also believe that the NEPA community should promote the
use of metadata and standards protocols across Federal, State, and local governments
for information used in NEPA analyses.

1.4. Communication and Public Access to Information

Effective implementation of information management and technologies helps the right
people receive the right information at the right time in the right form. However,
different constituencies have different interests and place different values on different
types of information. The NEPA process has benefited from information technologies
that provide increased access to information and enhance public participation.
However, because the expertise and technological capabilities of participants in the
NEPA process can vary widely, determining how much information to provide to
what groups, and how and when to provide the information can be challenging.

1.4.1. Communication Mechanisms

The task force found that methods of exchanging information generated the most
discussion, particularly concerning individuals who lack access to or training in
information technologies. Both Federal and non-Federal groups agree that electronic
distribution of information and documents and use of other mformat{(%&vc\l’l ology

tools is not substitution for traditional public mvolvemen%m gﬁﬁ
scoping meetings and hardcopy document pubh di \lngﬁﬂn ost people
favored flexible and adaptable pubhc i at use a variety of
media and forums and are tal eql@& 51 and needs of local constituencies.
Although many mf %1 fos (ave been used to enhance public
involvement, a few a 1e@&‘n e to request additional guidance on the extent to
which IT methods can'Be used.

Although not exclusive to information technologies, a related concern was that
communication and information flow is often not interactive. For example, Websites
might be a good way to post public meetings and disseminate technical information,
but they do not necessarily facilitate two-way communication. Likewise, some Web-
based comment forms do not provide a way to clarify information or ask questions.
Available two-way communication technologies (e.g., Internet chatrooms, email
listservers, or video conferencing) are not often used.

Several organizations noted that the visual nature of GIS helps communicate complex
concepts to their constituencies. According to the Western Governors” Association, GIS
technology is a vital component of successful NEPA processes that address land
management decisions because the decisions are spatial and stakeholders relate to
location; therefore, location is often the focus of stakeholder comments and concerns.
The U.S. Air Force commented that a Website developed by Eglin Air Force Base to
accomplish interdisciplinary reviews of environmental impact analyses uses GIS to
illustrate proposals. Their GIS also provides simultaneous access to operational and
environmental information, thereby increasing awareness of environmental issues.
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Additionally, using GIS in the NEPA process facilitates timely access to information by
decision makers at all organizational levels.

Many agencies that electronically accept public comments have experienced an
increase in the volume of comments received, and they expect that trend to
continue. While most agencies effectively manage the increased volume and
observed that the information technologies provide the tools to manage comments
more efficiently and effectively, some concerns were expressed about the increased
workload that electronic commenting might produce. A few agencies are reluctant
to accept electronic comments due to security issues, uncertainty about how to
handle form letters (not a new issue, but one exacerbated by electronic comments),
and volume concerns.

1.4.2. Increased Public Interest

The public seems increasingly interested in NEPA-process information and analyses. In
the past, how to respond to comments and distribute NEPA documents was the focus
of public communication. However, comments received by the task force indicated that
the public is demanding improved access to supporting data and models, particularly
scientific and technical information, and that improved public access would:

% Better engage the public; (\J\Ge
% Enable the public to develop 1nc\ygd&9§nal§sg 2()'\2
«» Facilitate substant Vl@& and Wlﬁﬁm and

ed O
X3 Helﬁ\@&$s 1%%“;5;@@{}4 gaps.

As pub‘sk@ntgrest for NEPA-process information and analyses has increased, issues
surrounding the release of information have become complicated. Many stakeholders
would like greater opportunities to review information supporting NEPA analyses
before document distribution. In particular, one public concern is that most comment
periods do not give stakeholders sufficient time to educate themselves on the issues
and prepare adequate responses, particularly in areas of the country where there is a
large Federal presence and many NEPA activities. Additionally, many who
commented on this issue want access to supporting technical information to facilitate
independent analyses.

The task force acknowledges that improved and earlier access to technical NEPA-
process information is possible; however, the quantity, level of detail, and timing of
release of pertinent information must be considered. NEPA is an open process and
public interest is growing, however, there is little uniformity in agency procedures
regarding the release of information during the NEPA process. Several agencies
indicated that they have reservations about releasing information, particularly scientific
and technical information, when the analysis is still in progress because:
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% The information could be confusing or misinterpreted (e.g., releasing
information or analysis that applies to one alternative could be
misinterpreted as elimination of the other alternatives);

% Releasing data without accompanying explanatory text could be
misunderstood because it might not follow the plain language
requirement of all government documents;

% The confidentiality, privacy, or security of applicant, contractor, and
other proprietary information might be compromised; and

% Inaccurate or incomplete information could be released if reviews are
unfinished.

1.5. NEPA and Information Quality

The CEQ regulations implementing NEPA state that environmental information must
be available to public officials and citizens before decisions are made and actions are
taken. Additionally, the information must be of high quality because accuracy is
essential to implementing NEPA.* Additionally, the CEQ regulations state:

Agencies are to ensure the professional integrity, including scientific
integrity, of the discussions and analyses in environmental impact e
statements. They shall identify any methodologies used and glgﬁ}ﬂ\g’
explicit reference by footnote to the scientific and % ez()'\z
upon for conclusions in the statement. An\ eﬂc)l \ﬂﬁ;g(d}s sion
of methodology in an appendix.? uﬂo

5 CO yed of

Rivers
OMB’s “Guidelines ? a;ng @szmg the Quality, Objectivity, Utility, and
Integrity of Informat ﬁDlS@ﬁﬁ ted by Federal Agencies”” implementing the
Information Quality A\ Quirther emphasize the need for high quality information in
NEPA analyses and documents.

Federal agencies and respondents noted that data standards and quality assurance
policies establish certain expectations, which in turn facilitate increased participation
by a broad variety of participants. Several comments called for development of criteria
to evaluate information in the NEPA process. The task force observed that agencies
with significant research functions were the most likely to have formal quality-control
guidelines.

25 40 C.ER. § 1500.1(b).
26 40 C.ER. § 1502.24.

27 Office of Management and Budget, “Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of
Information Disseminated by Federal Agencies” (Oct. 1, 2001), available at
http://www.whitehouse.gov/omb/fedreg/final_information_quality guidelines.html.
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1.5.1. Treasury and General Government Appropriations Act for
Fiscal Year 2001

Some agencies and stakeholders raised the issue of data quality and the relationship of
the Information Quality Act to the NEPA process. Many agencies thought that since
NEPA regulations and procedures already contain specific provisions regarding
information quality and provide for public review, the provisions of the Information
Quality Act are not new requirements. Therefore, they felt that further action by CEQ
was unnecessary. The task force agrees that the provisions of the Information Quality
Act are consistent with the existing provisions in NEPA regulations. However, we also
received many comments criticizing agency objectivity when preparing NEPA analyses
and documentation, with several comments requesting criteria to validate information.
Further, some agencies are concerned about potential legal impacts given the
willingness of some organizations and the public to litigate information quality issues.

1.5.2. Information Quality Control

Agencies prefer to use peer-reviewed information developed according to established
standards, protocols, and quality control procedures to the extent practical. Research
and data developed by well-respected research entities are preferred. Information from
interest groups or other entities with strong positions on the proposed action are
viewed with skepticism. However, many agencies noted that the ability to verify
information is often compromised by a lack of internal expertls&éw specialized areas
and a lack of adequate documentation on how the mfc‘r \{1 w,zs developed (.e.,
metadata). S. FOY 20

N aN
Based on the comments r@g\zﬁ&c\}1 aék\fgr&\%eheves that agencies must disclose
how they ensurRﬂ\lﬁ @f \qN& ata and analyses used in a NEPA process. The
task f eral agencies fail to address this situation, either overly
prescrlﬁll e @%Iiements or requirements that inhibit the dynamic advances in science
and techhology could be developed through judicial or legislative action. Therefore, the
task force urges CEQ and Federal agencies to begin a review of information quality
issues and quality control mechanisms. The review should begin by asking:

% What are the current information quality policies and guidelines?

% Do the current policies and guidelines specifically apply to the
preparation of NEPA analyses and documents?

% Do the current policies and guidelines help address public concerns
regarding NEPA information quality?

CEQ in conjunction with other agencies should review how agencies accomplish
NEPA-information quality control and quality assurance, and determine if CEQ and
Federal regulatory requirements are being met. Based upon the results of the review,
CEQ should develop any necessary guidance.
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1.6. NEPA and Information Security

The task force received comments regarding ensuring security and privacy of
information during the NEPA process. In support of the task force, representatives
from the Department of Defense conducted a brief review of agencies’ treatment of
sensitive information® during the NEPA process post September 11, 2001. Although
agencies expressed a strong desire to continue to inform the public of NEPA analyses,
some agencies suggested that sensitive but unclassifiable information® should not be
readily available and that policies are needed to address the screening of
environmental information to remove sensitive infrastructure security information
before any such information is made available to the public.

Agencies were concerned that sharing sensitive information in NEPA documents with
cooperating agencies and others might compromise information security. For example,
detailing the inventory of hazardous material or the specific location of the material
might be inappropriate. Several agencies have requested that their internal security
and public affairs offices review and provide advice on the security of the information
in NEPA documents. Representatives from the Department of Defense concluded that
although information does not meet the standards for classification or qualify for an
exemption under the Freedom of Information Act it might be inappropriate for public
disclosure. They further concluded that agencies, particularly those working with
nuclear and other hazardous materials, want more clarity about how to improve
management of sensitive information during the NEPA process. e(\]'\(‘,e

S
The task force believes that the security of sensitive ir\fy@at?o(r)l(s% 1@@12}933
consideration of property owners’ privacy ri d\when in é\uxﬁkﬁg gathered on
their property, and the need to ‘rO&*\(q;sdéi ey u@ids ‘such as archaeological sites
and threatened and enda){gg‘ %e qg @m\bltat locations. Some agencies that
work closely with trﬁﬁ%g ie§ Ar C%oncerned about access to information regarding
tribal cultural resourcg§CFederal agencies frequently have difficulty acquiring tribal
cultural, private land, and commercial proprietary information due to the originating
parties’ concerns about public disclosure. Disclosing the location of historic resources,
archeological sites, and traditional cultural sites increases the risk of damage and
unauthorized collecting and creates a reluctance to provide relevant information.

The desire to protect some types of information in NEPA documents must be balanced
with the need to provide sufficient information to ensure informed decision making by
Federal agencies, and to facilitate public participation. Some comments expressed
concern that potential terrorist attacks and other threats could be used as a pretext to
bypass public involvement. While most agencies effectively balance the need for
disclosure with protection of sensitive information on a case-by-case basis, some also
commented that the current lack of uniform policies leads to disparate treatment of the
same information in different agencies’ NEPA documents. Therefore, a broad view

28 Sensitive information was defined by the Department of Defense group as any information that could be used by someone to
harm the health and safety of the public or to otherwise undermine U.S. security interests.

29 Information not subject to controls within the formal system for classifying national security information.
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should be taken to determine the types of information that are of concern and what
measures might be appropriate for handling that information in the NEPA process.

Criteria should be developed and consistently applied to all types of sensitive
information in the NEPA process. Doing so will help ensure the uniform protection of
sensitive information while:

7
%

Reinforcing public trust;

7
L X4

Defining public expectations;

7
e

Facilitating cooperation; and

7
0“

Ensuring informed decisionmaking.

CEQ should work with agencies and organizations that have expertise and an interest
in handling sensitive information to develop a mechanism for information security, and
to promote consistency in NEPA-related sensitive-information policies. CEQ and NEPA
practitioners should consider ongoing initiatives, such as OMB’s implementation of the
Federal Information Security Management Act of 2002, and consider whether
guidance specific to the NEPA process is necessary.

1.7. Concerns about Using Information Techn%legy

Many comments received by the task force 1n% 3&@9 alogy has improved the
availability of information. However, oh{}y& éent x@r,e d concerns. The
following concerns were note&ﬂ@ée task force received:

s CO° ed 0“

% Pr a@@(f‘g\é information technologies would ultimately

AT it
Pl% 1b6t8uqu:£?
‘I\\creased use of information technology could result in an
overwhelming amount of information;

% Advances in information technology, particularly computer models and
analytical tools, could become a substitute for human insight and
judgment; and

% Information technologies should be used with traditional NEPA process
public involvement and community impact assessment techniques for
optimal efficiency and effectiveness.

The task force agrees that excessively prescriptive mandates are undesirable, and we
commend agencies for their application of information technologies to the NEPA
process, especially given limited resources.” The task force reviewed several systems
designed to:

30 Section 301 of the E-Government Act of 2002, Pub. L. No. 107-347, 116 Stat. 2899.

31 Smythe, Robert and Isber, Caroline, “NEPA in the Agencies—2002, A Report to the Natural Resources Council of America” (Oct.
2002), available at http:/ /www.naturalresourcescouncil.org.
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% Automate repetitive environmental analysis and analytical methods
within individual agencies;

% Communicate with and disseminate information to cooperating agencies
and stakeholders;

«» Facilitate document review where staff is limited; and

% Track the number and status of NEPA projects across an agency.

Although development of the above systems shows agency innovation, information
technology is usually unique to each agency’s NEPA process. Leadership and
coordination can help achieve greater compatibility and improve capabilities across
agencies. CEQ should provide that leadership and coordination.

Many agencies indicated that stakeholder groups are increasingly interested in NEPA-
process information and that information technologies have played a positive role in
making information more readily available. Others expressed concern that information
technologies have exacerbated problems associated with determining what information
to use, assessing and validating the quality of the information, ensuring that
documents are concise, and determining the sufficiency of information for a decision.
The Internet has made information that was once only of interest to or accessible by
technical specialists, readily available to the average citizen. Several agencies indicated
that as the availability and supply of information has increased, stakeholder ge@lps are
taking an increasing interest in information and demanding more 1%‘9 hlle
most respondents agree that NEPA documents must f nﬁ& é ce'kﬁ)'\’le
supporting technical information to the dec131016‘\ndl i}\fg) ?e%all to
appendices, concerns per51st The tas f@@‘B levesy t (?E% and Federal agencies
should reinforce that NED. &15 on issues that are significant to
the action.” CEQ an@t‘a@h enc a so promote the development and use of
information manage gles and technologies to help agencies find and assess
relevant information.

The task force acknowledges that information technologies and computer models
cannot replace human insight and judgment. Several agencies are developing expert
systems; however, the systems are generally designed to guide the user through a
series of questions that prompt them for particular types of information. Individuals
are ultimately responsible for the proper use and interpretation of the technology and
the results.

We recognize that communication technologies can increase effective public
involvement, and that the technologies can help manage increased public participation.
However, technologies must be combined with existing, non-technological public
involvement and communication techniques. There was widespread agreement that
neither the electronic distribution of information and documents nor other information
technology tools can substitute for traditional public involvement mechanisms, such as
scoping and hardcopy document publication and distribution. Accessing and using

32 40 C.FR. § 1500.1(b).

MODERNIZING NEPA IMPLEMENTATION

19



information technologies requires flexible and adaptable public involvement
approaches that use a variety of media and forums and are tailored to the preferences
and needs of the local constituencies.

1.8. Barriers to Using Information Technology

The task force noted several systemic barriers to the effective and efficient use of
NEPA-process information technologies, which are generally encountered during
implementation of any information management or information technology program.
The legislative and regulatory policies previously discussed have been promulgated to
mitigate information technology barriers.

1.8.1. Vision

Many agencies use information technology to replicate paper NEPA processes or have
focused on electronic publication and distribution. Better leveraging of technology
investments requires innovative ways to broadly use technology. Information
technology solutions can eliminate paperwork and integrate activities across
established organizations and jurisdictions. Strategic investment decisions must be
based on practices that maximize value to the public and government, while providing
the privacy and security critical to successful E-Government and NEPA
implementation. W ce

1.8.2. Change . V- s.F

Opportunities somet1 s@@b‘l@e 1% 81rrent procedures, and new initiatives
should mcl\{dé @h’é@@ﬁg oriented performance measures that enhance
mforr@‘a&\ @%Eﬁl g, and communications. Adopting new policies and
standaﬁ% ance information sharing requires direction and support from
leadership, and requires that agencies determine how to align and revise conflicting
definitions and requirements.

1.8.3. Interoperability

Agencies generally buy and use computer hardware and software to address internal
needs. Frequently, the public must search multiple agency sites to access information,
and agencies cannot easily share information. Many innovations in environmental
technologies and much of the experiential knowledge about the human impacts on the
human environment come from State and local governments and Tribes. The NEPA
process’ interdisciplinary approach helps to integrate Federal, State, and local
stakeholders” ecological, social, and economic data and expertise across administrative
and political boundaries.” Federal agencies should accomplish cross-agency NEPA-
process information sharing to ensure that information resources and technologies
interface, and to share information with State and local governments and Tribes.

33 40 CFR. § 1502.6.
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1.8.4. Accessibility

The lack of electronic environmental information and either centralized access or
access to field data significantly impacts the NEPA process. Complex interfaces and
steep learning curves further discourage the use of available technology tools and
resources. Additionally, acquiring information about tribal cultural sites, private
land, and commercial proprietary information is often difficult for Federal agencies
due to the originating parties’ concern about public disclosure. Compiling available
data across jurisdictional boundaries is often difficult due to differences in data
element definitions, sampling methodologies, spatial and temporal resolution,
technology, and standards. Lack of adequate metadata and documentation about
how the information was developed were also noted as barriers to using existing
information.

1.9. Issues and Recommendations

Throughout this chapter, the task force has discussed issues and recommendations that
it believes CEQ should consider regarding guidance or changes to the regulations

implementing NEPA. All the issues and recommendations are presented in this section.

The task force recommends that CEQ encourage greater consistency across agencies in
notification processes, documentation, information resources, and analytical
methodologies through strong coordinating mechanisms. We also recommendc%at all
ies learn f h other and coordinate with tside t \
agencies learn from each other and coordinate with groups outside
community who are working toward similar goals. C]f&n%uﬁqﬁ@}% po. 'ti@@a?o
facilitate technology transfer throughout the NEP\A@Q ﬁé& dsHould work with
. . . \
agencies to ensure that future 1nformat1@@uﬂggexae8ﬁ1% nology developments
for implementing NEPA are al@m&(ﬁtb th% w@ ngoing Federal initiatives. To use
information technok@g@\ drqﬁs(' ion management and technology concerns
related to the NEPA pﬁ ssQ%rd to enhance the effectiveness and efficiency of the
u

NEPA process, CEQ s d:

% Promote the development and use, and coordinate sharing of NEPA
information systems by sponsoring meetings, conferences, and
workshops.

% Ensure that NEPAnet accommodates and responds to developing
information technologies.

% Develop guidance to clarify the appropriate role of communication and
information dissemination technologies during the NEPA process to
enhance public involvement techniques.

% Establish a NEPA technical working group to coordinate with
interagency groups to:

— Ensure that NEPA-process information requirements are addressed
when protocols and standards about data, information
management, modeling tools, and information security are
developed;
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— Increase awareness of NEPA-process information technology
developments throughout the NEPA community; and

— Facilitate identification and use of information resources developed
according to established standards.

% Lead a review by the agencies of their quality control and assurance
standards for NEPA analyses and documentation to ensure conformance
with CEQ regulatory requirements* and Federal requirements such as
Section 515 of the Information Quality Act.”

% Contact agencies and organizations that have experience working with
sensitive information to establish a work group to develop and promote
consistent policies for sensitive information in the NEPA process.

The task force believes that these measures support the long-term goals of working
collaboratively with State and local agencies, Tribes, and the public to share and
leverage environmental information and technology, and ensuring that data and
information used in the NEPA process are available to all Federal, State, and local
governments, tribes, and the public. The collaborative effort will foster improved
evaluation and efficient information technology strategies and tools to integrate high
quality environmental information in agency decisionmaking.

1.10. Summary of Recommendations Se(\f\ce

The task force recommends that CEQ' S F 0(65 0, 20'\2
"\)'a \j
< Promote the d e@ﬁ& t anatgé\agc? coordinate sharing NEPA
1nf0%\)@aﬁ\¥%st th)hh\é sponsoring meetings, conferences, and
1% S Eq’ﬁfﬁ@ hould also ensure that NEPAnet is able to
REep odate and respond to developing information technologies.

% Clarify and endorse the appropriate roles of communications and
information dissemination technologies in the NEPA process to enhance
public involvement.

% Establish a NEPA technical working group to coordinate with
interagency groups to:

— Ensure that NEPA information requirements are represented in the
development of protocols and standards pertaining to data,
information management, modeling tools, and information
security;

— Raise awareness of technology developments throughout the NEPA
community; and

34 40 C.FR. §§ 1500.1(b), 1502.24.
35 Treasury and General Government Appropriations Act of Fiscal Year 2001, Pub. L. No. 106-554, 114 Stat 2763 (2001).
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— Facilitate the identification and use of information resources
developed according to the protocols and standards.

% Lead a review by the agencies of how they perform quality control and
quality assurance for NEPA analyses and documentation to meet the
CEQ regulatory requirements for the use of high quality information
and Federal requirements such as the Information Quality Act. Any
identified gaps should be addressed through clarifying guidance.

% Work with agencies and organizations that have expertise and an
interest in handling sensitive information to develop a mechanism to

promote consistent policies for dealing with sensitive information in the
NEPA process.
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Chapter 2

Federal and Intergovernmental
Collaboration

On January 30, 2002, CEQ Chair James Connaughton issued a guidance memorandum
to the heads of all Federal agencies regarding Cooperat1 é igﬂg% “Cooperating
Agencies in Implementing the Procedural Req re ts 1ona1 Environmental
Policy Act” (Appendix A). The memora @ll%egratlon36 among Federal,
State, and local agencies and Triheg\iX p epeif g)mi@ij)cumentmg environmental
impact analyses. The %rﬁ:@%\r\d né@cbfb grant new authorities, but instead
emphas1ze gé“_ak\l: @ usmg cooperating agency status” as one means of
achlex@‘@ ea%r@ﬂl ation, and accruing its attendant benefits.

The task force found that collaboration with stakeholders is important to help ensure
that decision makers have the environmental information they need to efficiently make
informed and timely decisions. The task force focused on whether efforts to collaborate
on projects subject to NEPA were successful and, if so, what contributed to their
success. Our goal was to recommend practical steps for CEQ either to enhance
collaborative processes in support of better NEPA analyses or remove barriers
hindering such collaboration.

We focused our questions on the characteristics of successful collaboration,
collaboration barriers, and how training might improve collaborative efforts. In
addition, agency staff were asked about joint-lead NEPA efforts, and efforts involving
cooperating agencies. Because we received few comments about joint-lead projects, we
concentrated on cooperating agencies. Many of the concepts discussed in this section

36 For this discussion, collaboration means working together using a team or partnership approach.

37 “Cooperating agency” means any federal agency other than a lead agency which has jurisdiction by law or special expertise with
respect to any environmental impact involved in a proposal (or a reasonable alternative) for legislation or other major Federal action
significantly affecting the quality of the human environment. A state or local agency of similar qualifications or, when the effects are
on a reservation, an Indian tribe, may by agreement with the lead agency, become a cooperating agency. 40 C.ER. § 1508.5.
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will not be new to some readers; methods of enhancing collaboration have been
studied before. This chapter provides practical advice and recommendations for CEQ
to facilitate collaboration on environmental impact analyses across all government
levels. The task force received many comments about integrating members of the
public into collaborative efforts; where appropriate, we incorporated that input.

Collaboration is a deceptively simple concept. Most people that we interviewed or that
commented on the Federal Register notice (Appendix D) agreed that collaboration in
the NEPA process is appropriate. However, while many agencies are trying to use a
collaborative process, no uniform approach to successful collaboration exists, and most
respondents indicated that improvement is needed. Although many agreed with the
concept of collaboration, only a few claimed a successful collaborative experience. How
can a generally acceptable idea be so elusive to implement?

The task force believes that although many concepts supporting successful
collaboration are inherently understandable, differing priorities and organizational
values, and shrinking resources make their execution difficult. Implementing a
successful collaborative process can initially be time consuming, and it requires a
commitment by all parties. The decision to bring people to the NEPA table and not
proceed with the analysis until everyone is comfortable with their role, the process,
and the projected products seems to contradict agency objectives to expedite analyses
and decisions. Many comments received from the public, and Federal, State local
agency staff supported the need for greater Collaboratlon and Cooper tioR all
participants. They also expressed frustration with the s§a®ﬂ@ en §elved
and actual barriers to successful collaboratlon If. \n{p kﬁ @g&q és 1nto NEPA
processes is a goal of the Federal gover Q\f.gl]b“ &nt instilling the values

underlying that goal. CEQ, as Grdian 1\ A process, is in a unique
position to foster suibg@l\ﬁ @6%65 al (é\*\
AT

2.1. Characterlsﬁgs of Successful Collaborative Practices

It is important to understand the characteristics of successful collaboration in the NEPA
process. Although the identified barriers to successful collaboration are often the
antitheses of the successful characteristics, they are discussed in the following sections
because we believe that their exposition might help future collaborative efforts.

2.1.1. Vision

Sharing the vision of the collaborative process, and taking ownership of that process is
essential. The process of creating a shared vision might be time intensive, but it is a
critical early step. The comments received revealed that the following elements are
needed to establish a shared vision:

% Clarify the process expectations;

% Identify the statutory and regulatory tensions;
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« Define the outcomes; and

% Commit the resources to do the job.

Before formally beginning the process, lead agencies need to identify other agencies
that might have an interest in the new or revised proposal or project. Affected tribes
and Federal, State, and local agencies should be invited to engage in the process. In
addition, Federal, State, and local agencies and Tribes with jurisdiction by law or
special expertise,” should be invited to participate as cooperating agencies,” and their
needs and expertise should be recognized as an important part of the NEPA process.

To clarify the process, the lead agency should ensure that all cooperating agencies and
other participants in the collaborative process understand the lead agency’s mission,
needs, and NEPA procedures. Time must be allowed for participants to define their
role in the process, as they see it, and to resolve differences. Frustration and tension
increase when collaborative efforts move forward without agreement on roles.

Both the public and Federal agencies recognize that the collaborative process is
inefficient if tension between different agencies’ laws, statutes, policies, missions, and
cultures is not addressed early. Some agency staffs were frustrated that resource and
regulatory agencies sometimes focus only on their issue, ignoring other agencies’
missions and needs. Additionally, inconsistency in the interpretation of regulations and
guidance among national and regional staffs can creat Shbﬁﬂ.\ﬁ&ional collaborative
effort. Trying to overcome these differences by@(ﬁﬁi enzgr\@rcing agreement is
not productive. AN ) S " ary 9,

coun o FebT N
One method fo W@fﬁm gs K\}g@a@nces is to provide opportunities for
interag fitfainin §613@1‘19building to promote better understanding among
agenctes. ForGgaﬁﬁl , the U.S. Environmental Protection Agency (EPA) invites
agenci assign a senior staff person to work in EPA’s NEPA group. Usually a part-
time assignment, the person participates in staff meetings, makes presentations, and
attends training and briefing sessions. EPA regional staff is sometimes assigned to work
either full-time or part-time with another agency’s staff. Such interactions allow cross
education and team building.

Another method for addressing differences is to agree, at the beginning of the process
for an individual proposed action, that the process should not move forward until
differences are recognized and addressed through the agreed upon methodology.
Agencies must accept that sometimes participants will have fundamental differences in
missions or statutory requirements. When this occurs, the task force believes that early
recognition and a decision to either focus on existing collaborative possibilities or
ending involvement is necessary.

38 40 C.ER. §§ 1508.15, 1508.26.

39 A Federal agency with jurisdiction by law shall, upon the request of the lead agency, be a cooperating agency. A State or local
agency or Tribe with jurisdiction by law and all agencies or governmental entities with special expertise may, upon the request of the
lead agency, be a cooperating agency. 40 C.ER. §§ 1501.6, 1508.5.
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To clarify outcome expectations, the lead agency should define needs and be willing to
listen to alternative suggestions especially when outcomes rely on another agency’s
expertise. Additionally, many States have their own NEPA-like statutes and other
environmental requirements that they must address. Conducting analyses and creating
documents that address multiple stakeholders’” needs is an important aspect of a
collaborative effort, but it requires additional work to ensure that information needs are
addressed by mutually acceptable data and methodologies. The task force learned that
sometimes non-Federal stakeholders are frustrated with Federal NEPA requirements that
cannot be addressed through a State’s NEPA-like process, or that do not allow the State’s
needs to be incorporated into the Federal process. Lead agencies should look for
opportunities to share expertise to fulfill data and information requirements. Forging
such commitments early and objectively might minimize disputes about conflicting
expertise, information, and data if a controversial decision results.

It is imperative that all parties commit to the process and to the expected products. The
person responsible for making the commitment should have the authority to commit
resources early in the project-planning cycle and to complete the effort. To solidify
commitments, agencies should consider making greater use of formal joint lead and
cooperating agency arrangements with Federal, State, and local agencies and Tribes to
add structure and definition and to dedicate resources to the collaborative effort.

Using trained facilitators helps the collaborative process take shape and stay foguised,
while increasing trust in the lead agency’s desire to conduct an unbi @@Y?Jées Itis
important to understand that a professional fac1htator an th 1 Iy@@ﬂl tion
training have different skill levels. Agencies can 1 b}ll’g with their
partners by investing in a professional f§1(l3taﬁ> e &( ﬁl? xRen the NEPA process is
likely to be controversial, S‘Cle@mﬂ all%\@\ﬂg pensive, or time consuming,.

c\\C
One example of a fac1 s (Q%ééess mvolves the complex work being done in the
Everglades. The Army' Corps of Engineers conducts the NEPA analysis for the
Modified Water Deliveries and the C-111 Canal, two Corps-sponsored Everglades
restoration projects. The purposes of the projects are to improve water deliveries to
Everglades National Park and restore natural hydrologic conditions to the Park, while
maintaining existing flood protection to adjacent agricultural areas. To facilitate
cooperation among the Corps, National Park Service, South Florida Water Management
District, and the U.S. Fish and Wildlife Service, the Corps asked the U.S. Institute for
Environmental Conflict Resolution to facilitate negotiation of a memorandum of
understanding. The purpose of the memorandum is to clarify roles and responsibilities
and to outline the shared decisionmaking process to be followed in collaboratively
developing the environmental impact statement. In signing the memorandum, the four
agencies have formally committed to work together on the NEPA analysis and to
jointly sponsor a multi-stakeholder involvement process.

2.1.2. Trust

Lack of trust can be a significant barrier to any collaborative effort. Although
disagreements might be resolved, it is difficult to overcome an initial lack of trust or
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breakdown in trust among parties who have agreed to collaborate. Statements
regarding distrust of the lead agency by the cooperating agencies, of the
cooperating agencies by the lead agency, and of the Federal agencies by State and
local governments and by private citizens were expressed in numerous comments
and interviews.

Several respondents felt that often the cooperating agencies did not respect the mission
and role of the lead agency; instead, the cooperating agencies viewed their role as equal
to the lead agency role. Others described situations where they felt that the lead agency
had preconceived ideas, failed to listen to the cooperating agencies, did not consider
the cooperating agency’s expertise, neglected to respond fully to the information or
comments provided, did not sincerely exhibit a desire to partner, and thought that
environmental requirements were hurdles to overcome.

Several State agencies commented that State expertise is sometimes ignored by Federal
lead agencies, and that State data and information were not adequately used in the
NEPA analysis. Although some comments were grounded in a desire to play a larger
role in the decisionmaking process, most respondents were merely interested in
providing valuable information to the Federal decisionmaker. In a successful
collaborative NEPA process, it is essential that partners trust that the Federal agency
will consider all the relevant data, and that tribal, State, and local partners will produce
relevant, quality data. e(\]\(‘,e

Lead agencies must consider how to de agdo mai @ tl%q when establishing
collaborative relatlonshlps A z}ily all ust recognize and respect each
other’s missions, r‘e\igpgl 1es Q]C.é@yl(i}fés, and expertise, and understand how
dlfference& &@g laboration is hindered when there is a lack of
trust, i ers@gﬂ,ﬁ(g’ ership, and willingness to share resources and information.

To ehmmate organizational barriers and develop trust among Federal agencies, the
Federal Highway Administration and the Federal Transit Administration established an
interagency working group comprised of seven Federal agencies shortly after passage
of the Transportation Equity Act for the 21st Century.* The goal of the group is to
promote streamlining of transportation projects, while maintaining environmental
protection. The group works together to facilitate joint meetings and training for field
staff, leverage interagency resources, and share briefing materials for upper
management. The premise is that working collaboratively at all organizational levels
fosters greater efficiencies in project delivery and environmental protection. The goals
and work of that group are being furthered and enhanced by the Transportation
Infrastructure Streamlining Task Force, formed by Executive Order No. 13274."

40 Transportation Equity Act of the 21st Century, Pub. L. No. 105-178, as amended by title IX of Pub. L. No. 105-206, codified at 23
U.S.C. § 101 et seq. (2000).

41 Exec. Order No. 13,274, “Environmental Stewardship and Transportation Infrastructure Project Reviews,” 67 Fed. Reg. 59,449
(Sept. 18, 2002), 3 C.ER. 250 (2003), available at http:/ /ceq.eh.doe.gov/nepa/regs/executiveorders.htm.
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CEQ is in a unique position to advance trust and cooperation among all agencies and
should continue to play that role. However, agencies should not expect nor wait for
CEQ intervention to develop better working relationships with their partners.

2.1.3. Communication

Early and open communication, like a shared vision and mutual trust, is integral to
the success of any collaborative effort. Communication must be ongoing and have an
established feedback mechanism. The task force received comments suggesting that
collaborative processes can be hindered by failure to share information, define
common terms, and provide the appropriate feedback. Underlying reasons for this
were unclear but might be linked to lack of trust, poorly established processes, and a
need for better training.

Based on the comments that the task force received, an increasing number of members
of the public and partnering agencies want access to the lead agency’s information and
the ability to establish a dialogue about the information. Additionally, members of the
public expressed a desire for agencies to post information about planned
environmental impact analyses to the Internet as early as possible in the planning
process. Although technology cannot address lack of trust or poor communication, it
can efficiently help develop and maintain communication channels (see the Technology
and Information Management and Security chapter of this report).
\Ce

et
The failure of the lead agency to listen to the local populatiorg{?s@?}o '\2
complaint heard by the task force. Many Cltlzens feel left Gmt Of \)@E?@SS
unheard. Similar comments were also receiy, repre local
government. The task force reco%]léggt ﬁh r OFe eral agency makes a
decision that affects %}\Q\@h v&ﬂ \ree with the decision and some will
not. The tone of the ? ?;ﬁpﬂé@? that agencies have not done enough to explain
proposals or why the pi@posals are needed, and they have not provided training
opportunities to help the public better contribute to the NEPA process.

The Bonneville Power Administration (BPA) establishes cooperative agreements with
Federal and State agencies and Tribes at project inception to foster collaboration before
scoping. BPA also establishes advisory and working groups during project
development to resolve issues early, or to at least acknowledge them. To encourage
public involvement, BPA provides information and receives feedback about the
proposed action in multiple formats, including public meetings, one-on-one note
takers, prepaid and other comment forms, electronic comments, and toll-free telephone
numbers. Citizens are encouraged to form teams to help shape analyses, work on
modeling, and develop alternatives.

The Nuclear Regulatory Commission (NRC) uses an employee as their facilitator to
create and channel interest in participating in the NEPA process for nuclear reactor
license renewals. When a license renewal application is received, the facilitator travels
to the site location, talks to the local library, meets with the mayor and/or city
administrator, determines locations for a public meeting, and distributes posters to
advertise the public meeting. From the office, the facilitator contacts local tribal
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authorities soliciting their participation, and Tribal councils to help determine which
Tribes outside the project area should be contacted. The NRC also uses a Web-based
system to disseminate information and a States-only server to facilitate State
interaction. NRC’s communication goal is to increase public confidence in their efforts.

2.2. When and How to Create Collaborative Agreements

Federal agencies, and their responsibilities as lead agencies, were discussed during the
interviews with Federal agency staff. The task force asked when, in their planning or
project development process, agency staff seek collaborative working relationships,
including establishing formal cooperating agency agreements in accordance with the
CEQ guidance. Some comments received on the Federal Register (Appendix D) notice
also addressed this question.

Everyone that we interviewed thought that collaborative agreements, including
informal and formal cooperating agency agreements, work best when they:

% Are established early;

% Designate a lead agency with well-defined roles and responsibilities;
and

% Use terms and conditions understood by everyone involved

However, collaboration at any point in the pro&siéﬁeéﬁciaé,\z

S.
Besides determmmg if a coll \kﬁ@v\nﬂe a\g)re € W%u\lld be helpful, agencies must
decide if a gro (&E\O EeQeral &@§\would be useful. Interviews with Federal
agenc sta § t@‘@\\/ from the public showed some confusion about
the inteR< F\aﬁég dvisory Committee Act (FACA).” A misperception exists
among\spmne that FACA only permits nongovernmental participation in open public
meetings. Addltlonally, both agency staff and the public believe that establishing a
FACA committee is a difficult process. Several agency staff asked that CEQ clarify
what is allowed under FACA, with respect to the NEPA process (see the Hold Annual
Legal Forum section of the Additional Areas of Consideration chapter of this report).

Collaborative agreements need not be limited to single projects or issues. The Federal
Highway Administration has had success with comprehensive collaborative
agreements. In the mid-Atlantic and other regions of the country, Federal Highway
Administration staff has met with their Federal and State counterparts to establish
interagency working agreements. The agreements typically address how to integrate
the requirements of NEPA and Section 404 of the Federal Water Pollution Control Act,
commonly known as the Clean Water Act of 1972,* and they describe agency roles, the
collaborative process, and dispute elevation mechanisms. While initially challenging
and time consuming, once established the agreements can serve all projects in a

25usc. app.2 §1.
4333 US.C. § 1251 et seq.
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particular geographic area. Additionally, individual agreements between State
transportation agencies and Federal and State environmental agencies regarding
resource sharing sometimes exist.

Respondents to the Federal Register notice (Appendix D) suggested that future
misunderstandings might be avoided if the negotiators and staff implementing the
agreement were the same people. The task force agrees with this point adding that, at a
minimum, the staff working under the agreement should have access to the
negotiators. Additionally, upper management’s lack of support for the process and/or
the agreements regarding the process can undermine the collaborative process when
disagreements arise. Outlining a dispute elevation process is helpful for formal
agreements, particularly if trained facilitators are not used.

The task force considered Federal agencies” use of mediation or Alternative Dispute
Resolution (ADR) techniques to resolve differences with cooperating or joint lead
agencies. While agencies liked the idea of using facilitators, most thought that resorting
to ADR or mediation meant that the collaborative effort had failed. Several pointed out
that ADR assumes that the dispute is resolvable when sometimes it is not.*

Some Federal agency staff saw collaboration as integral to the success of the planning
process, which usually begins before formal announcement of a project subject to an
EA or EIS. They believed that their agencies would be served better if the col\a&eration
process began during the early planning stages before the formal N]gl{éﬁﬁ&yess @egins.
The Federal Transit Administration is an example of an %nc? & Works @@fx\ cal
transit boards when the board identifies a transit-\ﬁyngt_e need \?@gﬁ\fh Federal
Transit Administration reaches the form@{jﬁﬁ@agﬁygigs?a p or a specific transit
project, many issues and ipforlmtﬂ(&( fleeds ]&“N ady been identified
collaboratively. Y ) af

- P AT o)

N

Cooperative agreementts can range in formality from unwritten to written and signed
documents depending upon preferences, institutional circumstances, the complexity of
the project and issues involved, and the trust among those involved. A strong working
relationship diminishes the need for formal memorandums of understanding. Multiple
layers of management and lengthy review, revision, and signature processes often
discourage written agreements. The task force believes that agencies have and should
retain the flexibility to decide whether agreements should be in writing.

If an agency determines that the agreement should be in writing, including a
termination clause is common. Agency staff commented that using templates for either
the agreement or the termination clause is not routine, but that considering other
agency documents for similar activities when drafting agreements might be useful.

44 Although ADR techniques are useful tools that can be used from the time a proposal is conceived, most interviewees viewed ADR
as a technique or techniques to be employed after a dispute has arisen. While ADR is often thought of as being synonymous with
mediation, it actually includes a broad spectrum of voluntary and flexible techniques, including facilitation, mediation and fact-
finding that involve the use of a neutral third party to assist participants in decision making processes, and arbitration where the
parties choose their own decision-maker. Assisted consensus-building and collaborative processes can be very helpful in mitigating
potential conflicts that may arise and ADR can be and is being used at the very start of the NEPA process.
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The Department of Energy provides agreements developed for one State office to
other State or regional offices. CEQ should continue to provide and update
examples of agreements that establish collaborative relationships and present
sample elevation language for dispute resolution, termination clauses, and FACA
requirements.

2.3. Collaboration Training

The task force found that, overall, agencies have not implemented training programs to
teach collaborative practices. At a minimum, agencies undertaking long term or
complex collaborative efforts should ensure that all those participating have sufficient
training to understand both the NEPA process and the partner agencies’ needs,
expectations, and responsibilities. In particular, while agency staff might understand
relevant regulatory agency requirements, it is not clear whether agency staff have had
sufficient training about how to integrate the requirements into their own planning and
NEPA processes. If agencies collaborate with regulatory agencies to define and develop
the information and data needed to address the regulatory agencies” requirements
during the NEPA process, time might be saved in project delivery and the public might
benefit from a comprehensive disclosure. For example, the Advisory Council on
Historic Preservation specifically allows agencies to combine the requirements of
Section 106 of the National Historic Preservation Act® with their NEPA process if doing
so would be beneficial.

o . erVic®
Collaboration training should be designed to: F O(es\ 5. 20\2

% Prepare agency persoqﬁqb&o \(Jo\ﬁ nF@{eéﬁﬁ%e\{mg,

a0
% Neg 8?\%@&}, p%%‘pu\\de
P lg)esog ) ﬁflénces, and

*» ecognize situations where a successful collaborative effort is
unlikely.

The Bureau of Land Management has developed classes for their staff and partners
that address aspects of collaboration, including partnering and citizen involvement.*

Several respondents commented that there is a lack of training for citizens and local
representatives about how to participate in Federal agency NEPA processes. It was also
noted that local representatives often serve in a part-time or voluntary capacity and
therefore, are unable to attend multiday training courses. Other respondents suggested
that there are no readily available materials in print or on the Web outlining the NEPA
process. Some agencies have information tailored to their needs, but CEQ does not
have such general information available for the public.

4516 U.S.C. § 470 et seq. (2000).

46 More information, including sample syllabi, is available at www.ntc.blm.gov.
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2.4. Issues and Recommendations

Throughout this chapter, the task force has discussed issues and recommendations that
it believes CEQ should consider regarding guidance or changes to the regulations
implementing NEPA. All the issues and recommendations are presented in this section.

To continue to build better collaborative relationships among agencies and between
agencies and the public, CEQ should form a FACA committee of diverse individuals,
with a variety of experiences in the NEPA process and a non-Federal perspective,
which can contribute to the development of collaborative guidance and training. The
committee should advise CEQ on:
% Focusing on better collaboration among agencies by identifying,

developing, and sharing methods of engaging tribal, State, and local

partners in training designed to educate them about the principles of

NEPA, partner agencies” missions, communication skills, and public

involvement skills.

» Developing guidance addressing the components of successful
collaborative agreements and providing templates for memoranda of
understanding applicable to various situations and stages in the NEPA
process. The guidance should provide the foundation for successful
agreements and provide the templates as examples, but it would not , ~&
dictate the exact construction of the agreements. The temgagé %Q’c} 2
include sample language for dispute resolution \Erg t&t@l ecltlorgl’aﬂgxs\.

: (
% Examining lessons learned by ot&z&ﬂmﬁ\xgﬁ’l ‘CE B:\ﬂg\a)r%d meetings,
workshops, and trainilﬁ\\, e(s o ed O
« € "
% Developing t@ﬁﬁ}gt at«@é@d‘%ional and non-classroom methods,

L)

-

such as Videos‘@()\/_\]@)— ased training, to enhance agencies” work with
the public. Some topics include:

— The requirements of NEPA and explanations of the different NEPA
processes, including categorical exclusions, EAs, EISs, and
programmatic NEPA analyses;

— How to become involved early and effectively contribute to the
NEPA process;

— Individual and generic agency needs and requirements, including
what agencies look for when soliciting comments, and effective ways
to provide comment; and

— How to identify and determine if and how barriers to collaboration
can be eliminated.

% Developing a “Citizen’s Guide to NEPA” to explain basic NEPA
requirements, dispel common misinterpretations, and provide helpful
tips about how to participate in the NEPA process. The publication
should be posted to the Web and traditionally published.
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Lastly, CEQ should periodically sponsor forums designed to address topics such as
creating documents that satisfy both Federal and State NEPA requirements and how
agencies can better integrate the needs of regulatory agencies into their NEPA
processes (see the Additional Areas of Consideration chapter of this report).

2.5. Summary of Recommendations

The task force recommends that CEQ form a Federal Advisory Committee to provide
advice to CEQ on:

% Identifying, developing, and sharing methods of engaging Federal,
State, local, and tribal partners in training designed to educate them

about the principles of NEPA, agencies” missions, and collaboration
skills.

% Developing guidance addressing the components of successful
collaborative agreements and provide templates applicable to various
situations and stages of the NEPA process.

% Developing training for the public on NEPA requirements and effective
public involvement.

% Developing a “Citizen’s Guide to NEPA.”

ICe
The task force further recommends that CEQ p§r1 @g&ll? 291 forums to address
integrating Federal and State NEPA req réjjme & anc%\jn@gr g the needs of
regulatory agencies into the N, ]%{’é\\p‘ﬂoce 2= e‘of\)

covt

34

THE NEPA TAsk FORCE REPORT TO THE CoOUNCIL ON ENVIRONMENTAL QUALITY



Chapter 3

Programmatic Analyses and
Tiering

Programmatic NEPA analyzes*” and tiering* can reduce or eliminate redundant and
duplicative analyses and effectively address cumulative effects. Federal agencies have
used programmatic analyses for broad categories of activities ranging from facilities
and land use planning to sequencing multistage actions. Some actloni b Cessful

and some were not. o(e 0'\2
uSs- 3 . \J 9,2

Programmatic NEPA analyses and docu @t}aﬁ ﬁa:? &c@‘gsmnmakmg tools. Some
agencies use programmatlc an f eval ative effects effectively and to
formulate m1t1gat10 \ H\Eom fj%@&ﬁiy, while others struggle with how best to
use this analytical tool 111@819 encies use programmatic analyses to address
mitigation parameters\at the broad landscape, ecosystem or regional level, thereby
reducing the need to re-address these measures at the site-specific level.

Agencies and interest groups who are most dissatisfied with programmatic NEPA
analyses and tiered documents proposed alternative approaches to programmatic
decisionmaking including:

% Focusing programmatic documents on outcomes and adaptive
management principles, without additional NEPA analyses at the project
level or

% Not doing NEPA analyses at the programmatic level, thus allowing
project-level analyses and documents to meet all NEPA requirements to
support the decisions.

The above contrasting alternatives indicate that programmatic documents are not
meeting agency and stakeholder needs. Most agencies and stakeholders agree that

47 For this discussion, programmatic analysis is any type of analysis and documentation from which subsequent NEPA documents
are tiered, while the word program describes a specific type of programmatic document.

48 The coverage of general matters in broader EISs, with subsequent narrower tiered statements or environmental analyses,
incorporating, by reference, general discussions and concentrating solely on the issues specific to the statement subsequently
prepared. 40 C.ER. § 1508.28.
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programmatic analyses are not being fully used for their intended purposes. A better
understanding of how to provide an analysis in a programmatic NEPA document to
support the broad decision being made and a strong commitment to tier site-specific
analyses that will be subject to public review is needed.

In discussions with the task force, many issues were raised by the public and Federal
agencies concerning programmatic analyses and tiering. This chapter is divided into
the following five sections:

o
0“

Types of programmatic documents;

7
%

Scope of programmatic analyses;

7
L X4

Content of programmatic documents;

7
e

Longevity of programmatic documents; and

7
0“

Links to adaptive management and environmental management
systems.

The above organization is essential to address the following questions:

% How to define programmatic and program analysis?

K72
**

How can this type of analysis be effectively used?

7
L. X4

What should the NEPA documents derived fro{f% ﬁ\g‘glyses
contain? 0(65 0'\2

What is the life expecta?\cd\\)ﬂthg %@M&W
Are ada?g\\qaeﬁ age Wﬂﬁ‘g environmental management systems
Paa?@\ﬁ ,\t? B @Ematm NEPA analyses?

3.1. 'ﬁ)pes of Programmatic NEPA Documents

7
L X4

7
e

The public and Federal agencies gave the task force information about the various
ways that the terms programmatic and program analyses are defined and used. We
also discovered that agencies have used the term programmatic analyses to address a
range of issues and uses, and that most of the analyses result in subsequent tiered
documents. Agency definitions are strongly oriented toward their mission and/or
culture. Differing definitions are one reason for the lack of consistency and uniformity
when using programmatic NEPA analyses.

The task force believes that a distinction exists between programmatic analyses that
result in NEPA documents and support a decision, and those that do not involve a
decision. Some Federal agencies use the term programmatic analysis to describe
analyses that directly support decisionmaking; these are programmatic NEPA analyses
and documents. Others use the term for data gathering and analyses covering a vast
area where no decisions to take or change agency actions are being made. Similarly,
some agencies use the term to describe baseline and cause-effect analyses of physical,
biological, social, and economic components of the human environment. Such analyses
are used for a variety of purposes, such as setting priorities for solving problems,
establishing trends in environmental degradation or improvement, and updating
cumulative effects analyses. Some of these assessments are eventually used in support
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of a decisionmaking process. This chapter focuses on programmatic NEPA analyses
and documents that are developed to support a decision.

Both the public and Federal agencies interviewed by the task force indicated that
programmatic NEPA analyses were appropriate for a variety of decisions and could be
used in a number of ways (e.g., analysis of a program, analysis of similar activities in
an area). Regardless of how they are used, expectations about what should be
addressed at the programmatic level must be understood and agreed upon. The
purpose and use of programmatic documents and the related analytical requirements
should be explained in the NEPA document to establish an understanding of what the
programmatic document will contain and what level of analysis is appropriate.

CEQ regulations indicate that programmatic analyses can be used in a variety of
ways.” Table 1 summarizes the task force’s characterization of the actions addressed in

Category of Action

Description

Example

Additional Information

Policy and/or strategy

National or regional integrated
multiple program analyzes that
establish program goals and
objectives.

\yPA ”B\?@@ﬂ‘a)n and an

APHIS—"Proposed Rule for the
Importation of Unmanufactured
Wood Articles from Mexico—
with Consideration for
Cumulative Impact of Methyl
Bromide Use”

TVA—"Integratlon of N P.

aComprehen 6([@ menta‘,z
n@e@ﬁ stems

use in “Longview

N

http:/ /www.aphis.usda.gov/
ppd/es/mb.html

|
ontact Jon M. Loney

g*tﬂcg‘ey@tra. gov

http:/ /www.efw.bpa.gov/cgi-
bin/PSA/NEPA /SUMMARIES/

focused planning analyzes that
decide future priorities for
development and scheduling
and set controls for
implementation of site-specific
actions.

Co
\f\C RY 5 8(0“\\1‘ fergy Development Plan” BP_EIS0183
P E\G\ /\ 6 http:/ /www.efw.bpa.gov/cgi-
\o 08' bin/PSA/NEPA /SUMMARIES/
“ : LongviewEnergy
USCG—"Deepwater Program” Contact Kebby Kelly
kkelly@comdt.uscg.mil
Land Use Integrated planning analyzes for | White River National Forest http://www.fs.fed.us/r2/
a fixed geographical or Plan and EIS whiteriver/rfp/White riverhtm
landscape scope; might
prescribe general standards and APHIS—"Bison Management http://www.aphis.usda.
controls and procedures for .
ot impl X Plan for Montana and gov/ppd/es/vs/Bison.html
project implementation. Yellowstone National Parks”
Program Resource or program-specific APHIS—"Rangeland http:/ /www.aphis.usda.gov/ppd/

Grasshopper and Mormon
Cricket Suppression Program

”

BPA—"Fish and Wildlife
Improvement Plan”

es/gh.html

http:/ /www.efw.bpa.gov/cgi-
bin/PSA/NEPA/SUMMARIES/
FishWildlifelmplementation

Table 1. Summary of actions addressed in programmatic NEPA analyzes and

documents.

49 40 C.ER. § 1502.4(c).
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programmatic documents and provides examples. The examples present a continuum
of activities that have been addressed programmatically; there are no clear-cut
boundaries and some activities might fit into more than one category.

Because not all programmatic documents have the same focus, they are subject to
divergent decisions on the appropriate scope of alternatives and specificity of analysis.
Additionally, the courts have not developed a specific test to determine the specificity
required in programmatic EISs. The results often appear different because, on a case-
by-case basis, the scope of the Federal project and the timing of the programmatic EIS
dictate the specificity required. Programmatic EISs have been considered adequate
without site-specific analyses when the Federal action does not contain a site-specific or
critical decision.”

The task force believes that CEQ should address the different uses of programmatic
documents and the analytical requirements associated with each to foster agreement
and consistency between agency decisions and public expectations. Additionally, we
believe that CEQ should validate the different uses of programmatic analyses and
examine whether the NEPA analyses and documents within each category have similar
scope, range of alternatives, and specificity of environmental analysis.

3.2. Scope of Programmatic Analyses

Agencies rely on programmatic or broad-scale analyses ‘ e scope of
alternatives, environmental effects analyses, a @% t1 ybsequent tiered levels
of documentation. When agencies fail tq_)‘e&l e 1ss @ content, and purpose
at the start of a progra al sﬁg\)ﬁéms, stakeholders, and cooperators
are usually diss%t \I:alf{éh er costs, inefficiencies, and unmet

expect %\Q\SO \‘”@ respondents have abandoned the concept of tiering
concl ectlve and inefficient.

The pubhc is concerned that when tiering occurs the issues are vaguely described at
the programmatic level and then not fully explored or refined at the site-specific level.
Because of concerns that the site-specific analysis will either not be done or not involve
the public (e.g., tiering to an EA with little or no public involvement), the public is
pressuring Federal agencies to include site-specific analyses and decisions in
programmatic analyses and documentation. Combining different levels of site-specific
and programmatic analyses leads to confusion about the purpose, scope, and adequacy
of the analysis in the programmatic NEPA document. Other agency practitioners have
embraced the concept of tiering believing that programmatic NEPA analyses can focus
the scope of subsequent tiered project-level analyses.

The use of programmatic analyses is increasing at most government levels, and
coordination of analyses at broad levels is improving. Most of the Federal agencies
that the task force spoke with view programmatic analyses and decisionmaking
processes positively (e.g., protection of threatened and endangered species habitat,
river basin cumulative effects analysis, and other broad policies that might not be
considered in site-specific NEPA analyses).

50 For example, see Northern Alaska Environmental Center v. Lujan, 961 F.2d 886, 891 (9th Cir. 1992).
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The task force believes that CEQ should emphasize the importance of collaboration as
agencies expand the use and scope of programmatic NEPA analyses. Collaboration
among Federal, State, and local agencies and Tribes is necessary as jurisdictional
boundary issues are more common in programmatic than in site-specific analyses.
Agencies might require different spatial and temporal scales of analyses to address
resources adequately and satisfy agency-specific legal and regulatory requirements.
Overlapping authorities between agencies with different missions must be considered
in programmatic analyses that address resources or actions across jurisdictional
boundaries. The importance of collaboration is magnified substantially as the
geographical scope of analysis expands (see the Federal and Intergovernmental
Collaboration chapter of this report).

When the geographical scope expands, cumulative effects become more complex,
solutions to problems affect multiple agencies, and information sharing becomes
essential. Training should be developed to help practitioners prepare programmatic
NEPA analyses and documents, and to communicate the nature of the programmatic
analyses to the public.

The task force also believes that CEQ should evaluate the depth and breadth of the
analysis and documentation associated with the different uses of programmatic
documents identified in Table 1. Agencies, stakeholders, and the public must
understand the analytical requirements for programmatic documents. A better. o
understanding of the different uses and purposes of programmatic %"&‘N{ﬁz s and
documents will foster focused and effective communicatipn qadEfe reréxp%@tgi)ns.
CEQ should convene a Federal Advisory Commi\\te\? _t&} I&r}s&g& r understanding
of the uses and purposes of programmatsi an, 18‘@\56 ocuments to foster
more effective communicat_ionR‘\\, e(S G\(\'\\J e

30‘\‘\0 565 ar
The task force believeﬁ@at@&ﬁ a Federal Advisory Committee to provide CEQ
advice on guidance or'¢hanges to the regulations implementing NEPA would mitigate
stakeholder and public concern that Federal agencies are biased when completing
NEPA analyses and studies. Committee members should represent Federal, State, local,
and regulatory agencies, Tribes, industry, and environmental groups concerned with
natural resources, transportation, energy, and other special issues. A diverse
membership would foster a nonfederal perspective and encourage public trust. The
Federal Advisory Committee should also include an attorney with NEPA-process
litigation experience and a member of academia with a NEPA-related research focus.

Reliance on programmatic NEPA documents has resulted in public and regulatory
agency concern that programmatic NEPA documents often play a “shell game” of
when and where deferred issues will be addressed, undermining agency credibility
and public trust. If programmatic NEPA documents are focused, some respondents fear
that some issues and analyses will be deferred and, ultimately, never addressed. The
task force believes that CEQ should require that programmatic documents provide a
roadmap, explaining where and when deferred issues raised by the public and/or
regulatory agencies will be addressed.
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3.3. Content of Programmatic Documents

Agencies and the public believe that programmatic NEPA documents should be
concise and clear and provide vision and goals for the next level of decisionmaking. At
a minimum, agencies should state the significant issues and clarify what the purpose of
the first tier document is in relationship to subsequent levels of analyses and
documentation. Many respondents expressed frustration that the contents of
programmatic documents do not fulfill expectations for scope of alternatives and scope
and specificity of effects analysis.

Little formal guidance exists to distinguish the content requirements of a programmatic
analysis and that of a site-specific analysis. The specificity of analysis can vary from
document to document and agency to agency. As indicated, much of the variance is
due to the different applications of programmatic NEPA documents.

Stakeholders often ask for a greater level of specificity of the environmental effects
analysis at the programmatic level than agencies believe is necessary or even possible.
Agencies that explain how specific, outstanding, or future actions will be addressed in
subsequent tiered documents, and how the analyses will be vetted publicly,
successfully complete and use programmatic documents.

The task force believes that guidance describing the content of programmatic

documents should distinguish among the various uses lq.)@uch guidance would
help documentation become more Comparableg 0V1de better
standards to evaluate requlrements for @eal rent sgf ogrammatlc documents,

help define public expectatlow\ \1 ﬁcrea% B‘@KM: iew and comment on
{inbnts, on
programmatic NE%@QC n‘t(s\ \;ed

ﬁ\G
3.4. ?_% & L’M r89"%’rogrammatlc Documents

A number of agencies and the public expressed frustration with uncertainties regarding
the useful life of programmatic NEPA documents. Concerns were expressed that
programmatic documents become quickly outdated depending on specificity and
analysis. Several interests expressed concern that some programmatic documents have
been used for tiering long after the environmental effects analysis has any relevancy. As
a result, some interests would like to see CEQ establish a time frame for use of
programmatic documents while others suggest imposing a time frame during which
programmatic-level documents are viable and could not be challenged as outdated.

Most Federal agencies do not have a formal process or clearly defined time frames for
the periodic reevaluation of programmatic documents. Currently, agencies that do
evaluate the longevity of programmatic documents do so on as long as a 5- to a 15-year
cycle. The task force found that agencies that have the greatest level of specificity in
programmatic documents have the greatest difficulty in maintaining the viability and
durability of these documents. Most agencies indicated that they oppose CEQ
stipulating a time frame for reevaluating programmatic NEPA documents.

The difficulties associated with maintaining document relevance have led some
agencies and members of the public to conclude that preparing programmatic NEPA
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documents is not cost effective. However, supplemental NEPA analyses are effectively
used to keep programmatic documents current. Documents that are in need of more
extensive changes are entirely rewritten and distributed for comment as DEISs.
Supplemental NEPA analyses should also mitigate concerns that site-specific actions
tiered to older programmatic documents are at increased risk of legal challenge.

The task force believes that questions about the relevance of a programmatic document
should be addressed by CEQ in greater detail than currently exists in the Forty Most
Asked Questions Concerning CEQ’s NEPA Regulations.” CEQ should develop criteria
for agencies to use when evaluating whether a programmatic document has become
outdated and should articulate a general life expectancy for different programmatic
documents. CEQ could develop the necessary guidance by using a work group or by
obtaining advice from the Federal Advisory Committee recommended previously.

3.5. Links to Adaptive Management and Environmental
Management Systems

Adaptive management is in an early stage of application in programmatic NEPA
analyses. The “predict, mitigate, implement, monitor, and adapt” model of adaptive
management is rarely fully incorporated at the programmatic NEPA level. When
adaptive management is being used at the programmatic level, it assumes varied
applications. Several agencies use the programmatic analysis to “predict, mltlgate and
implement,” and then they use research and monitoring to better unde \QG
ecosystem functions and linkages and adapt their actions an qus
These subsequent adaptive actions are rnodlfled or ad t&d b sed I‘I;i()rmatlon
gathered, and they typically requlre NEPA d gﬂ&ﬁlon The task force
agrees with many commentators. }y Qe the{gd e management principles
have great potential for E\Qg:r,a ‘5—5? yses Although the Adaptive
Management and Mo };Aﬂt this report does not distinguish programmatic
from other NEPA analyés, ISﬁgchscussmn is applicable to all programmatic analyses.

Additionally, the broad approach of some programmatic NEPA reviews and the holistic
systems approach of environmental management systems are similar (e.g., facility-
based reviews with a potential application of environmental management systems to
land management facilities). Both environmental management systems and NEPA
processes involve a review of activities to identify those with potentially significant
environmental impacts and to implement measures to avoid, minimize, or eliminate
the causes of adverse environmental impacts. Because of these and other similarities,
the integration of environmental management systems and NEPA processes seems
logical (see the Adaptive Management and Monitoring chapter of this report).
However, the task force was unable find many examples where environmental
management systems are integrated with NEPA analyses, or where they are clearly
understood by Federal agency NEPA practitioners.

51 Council on Environmental Quality, “Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act
Regulations,” 46 Fed. Reg. 18,026 (Mar. 23, 1981), available at http:/ /ceq.eh.doe.gov/nepa/regs/40/40P1.htm.
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We encourage future interaction among NEPA practitioners and those charged with the
development and implementation of agency environmental management systems.
Integrating the NEPA process into agency environmental management systems appears
to offer an opportunity to improve the development of environmental management
systems and to further the environmental sustainability and enhancement policies
contained in Section 101 of NEPA.”

3.6. Issues and Recommendations

Throughout this chapter, the task force has discussed issues and recommendations that
it believes CEQ should consider regarding guidance or changes to the regulations
implementing NEPA. All the issues and recommendations are presented in this section.

To promote consistent, clear, cost-effective programmatic NEPA analyses, documents,
and tiering that meet agency and stakeholder needs, the task force recommends that
CEQ provide guidance to:

% Emphasize the importance of collaboration as agencies expand the use
and scope of programmatic NEPA analyses.

% Include a section in the first tier document that explains the relationship
between the programmatic analysis and document and future tiered
analyses and documents, and describes how stakeho&egemll be

involved. o es\ 0 A2
% Emphasize that progr d\g&n&ents s %xp ain where and
when deferred iss @ﬁm

ere @ﬁ e public and/or regulatory
agenc1e ressg scrlbe the proposed temporal and
Psg Eyﬁﬂ%e used when analyzing those issues.

% R@el@%crltena for agencies to use when evaluating whether a
programmatic document has become outdated, and articulate a general
life expectancy for the different programmatic documents.

To assist in developing this guidance, CEQ could form a Federal Advisory Committee
to provide advice or form a CEQ chartered work group.

The task force also recommends that CEQ convene a Federal Advisory Committee to
aid in evaluating and improving understanding of the uses and purposes of
programmatic NEPA analyses and documents by providing advice on:

% Validating the different uses of programmatic analyses.

% Examining whether programmatic NEPA analyses and documents for
the different uses have similar scope, range of alternatives, and
specificity of environmental analysis.

52 42 US.C. §4331.
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% Evaluating the depth and breadth of the analyses and documentation
associated with the different uses of programmatic documents.

% Proposing guidance or regulatory changes to clearly define the uses and
appropriate scope, range of issues, depth of analyses, and the level of
description required in NEPA analyses and documents.

3.7. Summary of Recommendations

The task force recommends that CEQ convene a Federal Advisory Committee to
provide advice on the different uses of programmatic analyses, tiering, and associated
documentation; and, where necessary, provide advice on guidance or regulatory
change to clearly define the uses and appropriate scope, range of issues, depth of
analyses, and the level of description required in NEPA documentation.

The task force also recommends that CEQ provide guidance to agencies about the
importance of including future partners, stakeholders, and cooperating agencies in
discussions early in the programmatic NEPA analysis process, so that concerns can be
effectively and efficiently addressed in the subsequent tiered NEPA documents. CEQ
should further clarify in guidance that programmatic NEPA documents should include
a section that explains the relationship between the programmatic document and
future tiered documents, including who will be involved in subsequent tiering, how
and when they will be involved, how and where potential issues will be ad

and the proposed temporal and spatial scales that will be used wheg\a 20a2

those issues. rore
S aN

Lastly, the task force recommends th (@Q\éﬁwld g@ﬂe&% about criteria for
agencies to use to determ1%\eov@g éd&rgg\\élﬁmatlc NEPA analysis and document
requires supplemeni@caﬁ AT 50

WO
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Chapter 4

Adaptive Management and
Monitoring

CEQ addressed the potential for using adaptive management 1 @e NEPA process in
the “The National Environmental Policy Act: A Stud Qf%@ﬁ ectzeness After Twenty-
five Years” (CEQ 1997¢). The term “adapti H@ﬂf me n used since the late
1970s to describe certain ecosyster“ nja %S‘ygf&a es An example of adaptive
management at the pro gi?nq 4 when 10 adaptive management
areas were esta tes es to land management under the Northwest

53
Forest@’@@\ 3o ,\fgﬁﬁa v1ce Pac1f1c Northwest Region 1998)

In the 1%9 study, CEQ recognized that the environmental protection afforded by the
traditional environmental management model, “predict, mitigate and implement,”
depends on the accuracy of the predicted impacts and expected results of any
mitigation. The study concluded that a “major difficulty with the traditional
environmental impact analysis process is that it is a one-time event; i.e., results from
intensive research, modeling, and other computations or expert opinions are analyzed,
the analysis of potential environmental impacts is prepared, mitigation measures are
identified, and a document is released for public review.”* Unfortunately, this process
does not account for unanticipated changes in environmental conditions, inaccurate
predictions, or subsequent information that might affect the original environmental
protections. The adaptive management model, by adding “monitor and adapt,” was
seen as a significant improvement.

53 Forest Service, Pacific Northwest Region, “Northwest Forest Plan Record of Decision” (1994), available at
http:/ /www.reo.gov/general/aboutNFP.htm.

54 Council on Environmental Quality, “The National Environmental Policy Act: A Study of its Effectiveness After Twenty-five Years,”
p-32 (Jan. 1997), available at http:/ / ceq.eh.doe.gov/nepa/nepa25fn.pdf.
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4.1. NEPA Adaptive Management Model

The 1997 study recognized the value of incorporating the adaptive management model
into the NEPA process. This means developing an adaptive NEPA process as an
implementation tool that goes beyond the traditional “predict-mitigate-implement”
model and incorporates the “predict-mitigate-implement-monitor-adapt” adaptive
management model. Although not all Federal actions lend themselves to incorporating
adaptive management into the NEPA process, nor do they require the monitoring™ and
evaluation necessary for such an approach, the task force focused on certain actions
where adaptive management would be an appropriate model for the NEPA process to
provide agencies with another tool to improve their NEPA implementation.

The task force initiated agency interviews and review of public comments anticipating
that CEQ’s 1997 NEPA effectiveness study had fostered an understanding of the value
of integrating adaptive management into the NEPA process. However, we discovered
that incorporating adaptive management into the NEPA process was a relatively new
concept for many NEPA practitioners.

Some agencies have used the term adaptive management to describe programmatic
actions that do not integrate the “monitor and adapt” components into a programmatic
NEPA process. Such a programmatic NEPA process calls for research and monitoring to
help understand ecosystem functions and linkages, and to then take an adaptive
action. Under this programmatic NEPA approach, the adaptive action g x@i@e
requires additional sequential NEPA review because the ada%é?J regzﬂqlﬂ\dZthelr
effects, are not fully considered in the original programun dlysié: This
approach results in a series of NEPA an:éls \3&@\\ ﬁ‘lCO Roq:a@ghb\ {aidlct mitigate,
and implement” env1ronmental m

To successfully 1mpl? fﬂ anagement monitoring must occur for long
enough to determine Nﬁe edicted effects were achieved. As CEQ noted in 1997 and
the task force confirmed, agencies do not typically collect long-term data on the
environmental impacts of actions. Consequently, for agencies to have the option of
using adaptive management as an additional tool for NEPA implementation, there is a
need to incorporate the “predict, mitigate, implement, monitor, and adapt” model into
the NEPA process. This requires monitoring and considers the effects of potential
adaptive measures to allow for mid-course corrections, without requiring new or
supplemental NEPA review.*

4.1.1. Convening an Adaptive Management Work Group

Almost all the agencies that we spoke with were concerned that there was insufficient
existing guidance about how to integrate adaptive management into the NEPA process.
Some agencies were also concerned that using the “predict, mitigate, implement,

55 For this discussion, monitoring is anything necessary and appropriate to determine the accuracy of the impact predictions and
the effectiveness of the mitigation measures.

56 The requirement to prepare a supplemental analysis would continue to apply when the adapting responses, and their effects,
exceed the scope of the NEPA analysis.
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monitor and adapt” model would initiate litigation because CEQ implementing
regulations do not specifically provide for use of adaptive management. In response,
the task force believes that CEQ should convene an adaptive management work group
to consider revising existing regulations or establishing new guidance to facilitate
agencies’ ability to exercise the option of incorporating adaptive management into their
NEPA process.

The work group should consider:

% Establishing a definition for adaptive management in the NEPA process
(see 40 C.ER. part 1508);

% Using adaptive management measures where alternatives involve
uncertainty in the ability to predict the significance of impacts, and the
need for alternatives to address the scope of adaptive management
measures (see 40 C.ER. §§ 1502.14, 1505.1(e));

% The relationship between adaptive management and the impacts
identified (see 40 C.ER. § 1502.16);

% Whether adaptive management can be used instead of some or all of the
agency’s evaluation of significant adverse impacts using theoretical
approaches or research methods when the means to Obtalé the data for
such evaluation are not known (see 40 C.ER. § 15@@!20\

% The use of adaptive management dHa %91gat qngnc%gormg and
enforcement program \Sﬁe\g@‘t %@@5 and

% The ap @@p&'ﬁ% da W@Qlanagement to EAs, particularly when a
f@gnt impact (FONSI) depends on mitigation in an

\\ﬁlap@%‘tﬁ anagement approach.

CEQ should also compile all guidance and regulations pertaining to adaptive
management in a handbook (see the Additional Areas of Consideration chapter of
this report).

4.2. Using Adaptive Management

Integrating adaptive management and the NEPA process gives agencies a tool that
provides them with the flexibility to address unanticipated results of project
implementation and to adjust decisions for practical reasons. When agencies decide if
an adaptive management approach is appropriate for a particular NEPA action,
practitioners should consider the:

% Ability to clearly define the intended outcome;

% Magnitude of the potential environmental impacts of the proposed
action;

% Ability to measure outcome attainment (e.g., impact
thresholds/performance measures);
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1
% Monitoring requirements;
% Cost of implementing post-decision monitoring and corrective actions;

% Commitment of the agency to fund monitoring and follow through on
the adaptive measures;

% Need for management or response flexibility; and

% Acceptability by and commitment of regulators and stakeholders to the
adaptive management approach.

Practitioners should consider the above factors, and others that might be specific to the
action being proposed, before deciding to implement an adaptive management
approach.

4.2.1. Adaptive Management Benefits

Agencies must understand the benefits of adaptive management to encourage
practitioners to use it during the NEPA process. Adaptive management can help
determine whether mitigation measures are cost effective and if the predicted impacts
occurred. If the actual impacts are not what were predicted, adaptive management can
help determine actions to take to avoid the costs associated with unexpected
environmental damage. It might also be possible to provide managers with th t

flexibility to adjust the proposed action based on the original NEPA out
needing new or supplemental NEPA analyses. S T oYe 20'\
uaN

Using adaptive management, agenc1es etgﬁﬂgé abie q\eﬁl%‘gce environmental
t

protection and make cost sav ey implement proposed actions
and mitigation strat g@,\ ts can be saved or reapplied when a
mitigation measure e ﬁg 1@&%&) accomphsh or far exceeds what is necessary to
protect the resource. itionally, the ability to adjust provides management
flexibility when unforeseen opportunities occur. Adaptive management can be used

to revise the:

% Method of implementing the proposal;
% Scope of implementing the proposal;
% Timing of implementing the proposal; and

% Implementing associated mitigation.

Additionally, the traditional “predict, mitigate, implement” environmental
management model implies a high degree of certainty in the accuracy of the
prediction step that often does not exist. The biological, physical, and social systems
analyzed in the NEPA process are complex, which makes it difficult to calculate the
potential impacts of an action with absolute certainty. However, agencies are
generally reluctant to admit that they cannot be sure of the impact of their proposed
action. An adaptive management approach to the NEPA process helps to address this
uncertainty and to manage any associated environmental risk.
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Adaptive management might also be useful when practitioners have incomplete
information or when the information needed to make accurate predictions is
unavailable. CEQ regulations at 40 CFR § 1502.22 address the analysis of reasonably
foreseeable significant adverse impacts when information is either incomplete or
unavailable. The goals of the section are to disclose that the evaluation of reasonably
foreseeable significant adverse impacts was performed without all relevant information
and to address information gaps. Agencies could use adaptive management to
compensate for incomplete or unavailable information and, when similar projects arise,
they can use the monitoring results to more accurately predict and mitigate potentially
adverse impacts.

A greater recognition of the value of the adaptive management approach is needed at
all levels of the NEPA process. For example, adaptive management might be
appropriate when adaptive mitigation measures are the basis for a FONSI, and a
mechanism is needed to ensure that the mitigation measures work as predicted. If
mitigation without an adaptive approach does not prevent impacts from exceeding
relevant significance thresholds, the appropriate NEPA review process should probably
have been an EIS. Therefore, an adaptive management approach could provide a
valuable tool for addressing unanticipated impacts through mitigated FONSIs.

4.2.2. Adaptive Management Concerns

Several comments received by the task force expressed g eg\ﬁ)@lat Federal agencies
might use adaptive management to avoid Car ra 62 the potential
impacts of the proposed action. As menti oﬁed ement will give
agencies the flexibility to ad \\ﬁbnthl @@Y&% of pro]ect implementation and
to adjust decisions f%r(gr riﬁé Qﬁ’b successfully use the “predict, mitigate,
1mp1ement odel in the NEPA process, the potential impacts of
the pre& hagapﬁgbéactlons must be considered before implementation. Therefore,
the “predixt™step of the model must include an analysis of the potential impacts of
the proposed adaptive actions. When the actions or new conditions exceed the scope
of the original analysis, new or supplemental NEPA review is necessary.

The task force also received comments noting the potential additional expense
associated with the monitoring necessary to successfully implement adaptive
management in the NEPA process. Funding to implement the adaptive management
approach and the commitment to specific responses is critical. We believe that the
NEPA process should identify the additional expenses associated with the adaptive
management approach to ensure that funding needs for monitoring as well as for any
adaptive measures are considered and reflected in the decision documents.

The potential for expanded judicial review due to adaptive management actions was
another concern brought to the task force’s attention. If NEPA-related adaptive
management actions can occur at any time throughout a project, does the NEPA
process for the proposed action originally reviewed remain active? Similarly, do the
activities associated with the adaptive management measures remain subject to
litigation? Agencies would prefer that their procedural responsibilities for all proposed
actions reviewed during the NEPA process not continue indefinitely. The task force
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believes it is possible to clearly demarcate the procedural responsibilities of NEPA, and
subsequent adaptive management actions. This approach is described in the
environmental management system” (EMS) discussion later in this chapter. However,
the issue requires additional study by the proposed work group, which should receive
input from legal counsel.

4.2.3. Adaptive Management Pilot Study

The task force recommends initiation of a pilot study to identify the types of actions
best suited for integrating adaptive management into the NEPA process. The pilot
program should, in addition to considering ongoing efforts, include several diverse
actions including those that could be integrated into an existing EMS (as discussed in
the Environmental Management Systems section of this chapter), and that could
involve a high degree of uncertainty or highly variable potential impacts being
reviewed under a NEPA process. Actions that can include enforceable mitigation (e.g.,
conditions of a grant, permit, license, or approval) or involve duplicate Federal, State,
or local environmental reviews should also be included in the pilot program. The study
should identify the appropriate assessment strategies and documentation needed to
incorporate adaptive management into the NEPA process and to identify issues
requiring CEQ guidance or regulatory action.

4.3. Planning Adaptive Management

Planning a successful adaptive management approach to the NEPA 9\ ires:

% A monitoring scheme that examines the e“wro}\-)ﬂenta e‘f{ga@\b l’le
action allowing practltloners to c@e‘dﬁ\‘le W eg\’ar ustments are

necessary to avoid IE?R effe%)(\\\le

\kl g}&
Including ad?p ve %sﬁﬂe at could be used within the range of
alternatives wiigée '1mpacts were analyzed, or specifically identifying

and analyzing each of the adaptive measures as an alternative or part of
an alternative;

R
o

% Technically and scientifically credible performance measures or
thresholds used to assess progress and effects, and quality control
measures that ensure the integrity and appropriateness of the adaptive
management approach; and

% Adequate public involvement mechanisms.
Monitoring can be performed in a variety of ways. Sometimes observation of

conditions that are readily identifiable without the aid of special equipment is
sufficient. Other times, monitoring might involve detailed sampling

57 An EMS is that part of an organization’s overall management system that includes the organizational structure, planning
elements, procedures, processes and resources for developing, implementing, accomplishing, reviewing, and continually improving
the processes and actions an organization undertakes to meet its business and environmental goals.
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and analysis using sophisticated techniques and equipment. Between these two
extremes are many degrees of observation and sampling. As mentioned, for this
discussion, monitoring is anything necessary and appropriate to determine the
accuracy of the impact predictions and the effectiveness of the mitigation measures.

4.3.1. Key Factors and Approaches to Adaptive Management

The effectiveness of adaptive management monitoring in the NEPA process depends on
a variety of factors that should be considered when developing the monitoring scheme.
Factors identified by the task force to focus on issues that may warrant an adaptive
change include:

% The ability to establish clear monitoring objectives;
% Agreement on the impact thresholds being monitored;

% The existence of a baseline or the ability to develop a baseline for the
resources being monitored;

% The ability to see the effects within an appropriate time frame after the
action is taken;

% The technical capabilities of the procedures and equipment used to
identify and measure changes in the affected resources é&‘g the ability to
analyze the changes; and

% The resources needed to perfor@l& 1%0n1t0€{qua1%(}'espond to
the results. U“C\\ F ‘QYU

Two approa heRNEé%TEP m&@ng?ve been used to analyze the environmental
effect @@@eaent changes without requiring a new or supplemental
NEPA eéapproach focuses on the range of impacts of the adaptive

mana i&hent measures. Using this approach, the effects on a particular resource are
assessed by analyzing the adaptive management measures that are the most and least
intrusive. All other potential adaptive management measures fall within the range
analyzed.

The other approach analyzes the potential effects of a broad array of alternatives that
include reasonably foreseeable potential adaptive measures. That is, the effects of the
adaptive measures that could be implemented are individually analyzed as either an
alternative or part of an alternative. This approach works best when only a few
potential adaptive management measures exist.

When using either approach, any adaptive measures that exceed the limits of the
original analysis would trigger the supplemental statement requirement of the CEQ
regulations™ and require additional NEPA review. The goal is to perform sufficient
analysis of the impacts of the various potential adaptive management measures so that
maximum flexibility in selecting the appropriate response is maintained without
triggering the requirement for a new or supplemental NEPA review.

58 40 C.ER. § 1502.9(c).
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4.3.2. Oversight and Public Involvement in Adaptive
Management

The task force received comments indicating that a successful adaptive management
approach to the NEPA process must include appropriate oversight and interaction with
regulators and the affected public. We believe that sufficient oversight provides quality
control of the adaptive management process and could involve the project management
team, an oversight committee, or an advisory group. Additionally, oversight ensures
that the appropriate parameters are being monitored for the desired outcome and
allows for performance tracking, which is necessary to ensure adaptive management
success.

The task force also believes that the timely availability of monitoring data to all affected
agencies and stakeholders is important, and this is supported by CEQ implementing
regulations.” The Internet facilitates this effort (see the Technology and Information
Management and Security chapter of this report).

Planning and preparing a successful adaptive management approach could be
jeopardized if the involvement of affected agencies, regulators, and stakeholders is not
considered. Informing the public of decisions regarding adaptive management actions
builds trust and ensures support. Public notice might suffice or be unnecessary for
minor adaptive management adjustments, while extensive public involvement might
be required for major course corrections or use of technology not prev1 €§r1bed

eS
A collaborative adaptive management process is partm@aﬁy En o fqt%lhzh Complex
processes are involved, or the potential &é{w‘@ f'the 1@@3%)15 arge. The task
force believes that the propose EWork group should consider the
extent of public mvolve “\Cﬁ%&lr @X é\'ﬁ’ INSI depends on mitigation in an
adaptive manageme ppr undamentals of collaborative processes
involving affected ageh&ies and stakeholders are described in the Federal and
Intergovernmental Collaboration chapter of this report.

4.4. Documenting Adaptive Management

The extent of the discussion of adaptive management in a NEPA document depends on
its importance to the proposed action and the impacts being considered. The extent and
detail of an adaptive management action would likely be extensive when it is being
used to:

% Provide maximum flexibility to adjust to unanticipated impacts of
project implementation;
% Revise the implementation of actions to save costs; or

% Alter the mitigation to improve effectiveness.

59 40 C.ER. § 1505.3(d).
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Generally, the NEPA document should describe:

% The proposed adaptive management approach;

% How the approach is reflected in the alternatives being considered;
% The monitoring protocol;

«» The desired outcome;

% The performance measures that will determine whether the desired
outcome is being achieved or an adaptive action is needed; and

% The factors for determining whether additional NEPA review
is needed.

4.4.1. Cumulative Effects of Adaptive Management

Concern about how to effectively analyze and document adaptive management when
considering cumulative effects was brought to the task force’s attention. CEQ
acknowledged this challenge in “Considering Cumulative Effects Under the National
Environmental Policy Act” stating:

[T]he consequences of human activities will vary from those that were
predicted and mitigated. This will be even more prfigméﬁ@because of
cumulative effects; therefore, monitoring ?ﬁ éﬁictions and
the success of mitigation measures@ CTiti A% t@e anagement
provides the opport nibine g and decision making in a

way that w ? g‘il('\ &é{&t@g of the environment and attainment
of 508@\;{1 iy 5 a(

Howev&@heol997 guldance provided few specifics for addressing an action’s
contribution to cumulative effects through adaptive management response actions. The
task force believes that the proposed adaptive management work group should provide
guidance for cumulative effects analysis. Specifically, direction is needed regarding;:

% How to determine when adaptive management actions are reasonably
foreseeable;

% Whether to address the impacts of adaptive management actions
incrementally or collectively; and

% How to define the boundaries® of the analysis when a series of adaptive
management responses is likely.

60 Council on Environmental Quality, “Considering Cumulative Effects Under the National Environmental Policy” (Jan. 1997),
available at http:/ /ceq.eh.doe.gov/nepa/ccenepa/ccenepa.htm.

61 Both spatial and temporal boundaries are important in cumulative effects analysis. However, temporal boundaries merit

special attention because they can be affected by the timing and duration of adaptive management actions. A spatial boundary
would likely change only if the boundary was originally scoped too narrowly to account for all potentially significant effects on the
resource of concern.
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When adaptive management is important in the effects analysis and in the selection of
alternatives for implementation, a mechanism should exist to ensure that all elements
of the adaptive management approach, including monitoring and any necessary
response actions, are conducted. CEQ regulations state that mitigation, and other
conditions established in the analysis and committed to in the decision, must be
included in any associated grant, permit, or other approval, and that mitigation must
be a condition of funding the actions.” Consequently, ensuring a commitment to
adaptive management measures would be consistent with existing regulations. The
difference in committing to adaptive management measures versus action-specific
mitigation is that the adaptive management measures might include alternative
measures that would not be implemented unless needed.

4.5. Implementing Adaptive Management

How to implement monitoring and adapt actions is determined by internal agency
commitments to pursue the process, commitments made to stakeholders, and what, if
any, enforceable conditions are attached to agency approvals, such as grants, permits,
or licenses. The process of monitoring and adapting could continue as long as the
project or facility exists.

An observation echoed by several State and local government organizations was that
monitoring programs required by Federal agencies often overlap or duplicate those
required by a State. The organizations suggested that when a State pr ggf\ﬁ\ﬂ&'
monitoring of Federal-project implementation, the Federal a
State environmental review of the mitigation and monit @ggﬁ é:@fy any
Federal review requirements. This conc t&gg?@t\s%onas @Q regulations
that address eliminating duphcatloé‘ug @é@o& rocedures.®

arot

G
Although the task foPc@a ‘\ thal @&Eﬁcate processes can be inefficient and should be
avoided when possibl\eéncerns related to oversight and the sufficiency of using State
processes to fulfill Federal requirements exist. Consequently, the task force believes that
the proposed adaptive management work group should investigate the potential for
using State or local processes instead of Federal review and/or monitoring processes to
assess the potential impacts of adaptive management actions. The work group should
also address enforcement mechanisms and the need for Federal oversight.

4.6. Environmental Management Systems

The International Organization for Standardization (1996) established an environmental
management system standard called ISO 14001.* Executive Order No. 13,148% calls
upon Federal agencies to implement EMSs at all appropriate agency facilities by the
end of December 2005.

62 40 C.ER. §1505.3(a)-(b).
63 40 C.FR. § 1506.2.

64 International Organization for Standardization, “ISO 14001: Environmental Management Systems—Specification with Guidance
for Use” (1996), available via http://www.iso.ch/iso/en/commcentre/news/2001/imslaunch.html.

65 Exec. Order No. 13,148, “Greening the Government Through Leadership in Environmental Management,” 65 Fed. Reg. 24,593
(Apr. 26, 2000), 3 C.ER. 241 (2001), available at http:/ / ceq.eh.doe.gov/nepa/regs/executiveorders.htm.
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Although other EMS models are available, most agencies are designing their models to
follow the ISO 14001 standard, which has the following five components.

% An environmental policy with a commitment to continual improvement,
pollution prevention, and compliance with relevant environmental
legislation and regulations.

% Procedures to identify an organization’s or facility’s environmental
impacts, legal and other responsibilities, and environmental
management programs.

% System implementation and operation, including identification of
responsibilities, training and awareness, documentation, and operational
controls.

% Checking and corrective actions, including monitoring and measuring
performance to meet targets for continual improvement.

% Management reviews to ensure that the EMS is suited to changing
conditions and information.

4.6.1. Integrating Adaptive Management and EMS

In reviewing the ISO 14001 standard, the task force noted that.whether an organization
was using an EMS or an adaptive management approicg‘)@'ﬁ{i\;ér ties in desired
outcomes and process exist. The task force at Fedpfal dgencies, having
made the connection between EM z@_d\a\d%‘ti e\,{ﬁgtég ent, would be integrating
NEPA-related adaptive @gﬁ@nt gilc&@\n fatd their developing EMSs. However, we
discovered that MSdeval tand adaptive management approaches during
the N éd\!ﬁgess 5@@@ infancy, and that few agencies fully understand the
relations cl)p %ﬁée the NEPA process and EMSs.

The task force believes that:

% Agencies should consider integrating adaptive management responses
associated with proposed actions analyzed during the NEPA process
into the checking and corrective components of an EMS, thus
monitoring and adjusting procedures to meet EMS performance targets.
This action would help identify when monitoring and adaptive
responses move from the NEPA process and become a function of
agency EMS procedures. Also, when the EMS infrastructure is available
to monitor and measure performance, the incremental cost for
implementing adaptive management could be substantially reduced.

% CEQ should continue to promote integrating the NEPA process and
EMSs. Additionally, the proposed work group should consider whether
a federally-recognized or independently certified EMS that considers a
proposed action and adaptive management measures described in an
EIS can satisfy the mitigation and monitoring enforcement provisions in
CEQ’s regulations.®

66 40 C.ER. § 1505.2(c).
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% The work group should consider whether an EMS could serve as the
mitigation-implementation vehicle when a FONSI depends on
adaptive management measures, thereby allowing the NEPA process
to end.

% Integrating the NEPA process and EMSs provides a synergy that can
encourage a robust analysis when the EMS information is extensive,
current, and available for use in the NEPA analyses. In addition, such
integration might more effectively prevent environmental degradation,
promote sustainability, and further the policy goals contained in Section
101 of NEPA.

% The NEPA processes included in the proposed pilot program should
include a proposal involving an adaptive management approach at a

facility where the environmental aspects and impacts are considered in
an EMS.

4.7. Issues and Recommendations

Throughout this chapter, the task force has discussed issues and recommendations that
it believes a work group should consider regarding guidance or changes to the
regulations implementing NEPA that would allow agencies to incorporate adaptive
management into their NEPA process for proposals that would benefit from ada tive
management. All the issues and recommendations are presented in th1

ores! %
The task force recommends that CEQ convene an\a{}af\_)v%mana\%gpgngwor group to

consider: (\
ouv
nw ed O"

% Establishing @dg@ﬁiﬁoﬂg{g@@tﬂx&management in the NEPA process
(see 40 C.ER. }{E\rct)lm—

% Describing how adaptive management measures, or the range of such
measures, can be included in alternatives, and how to use adaptive
management when the alternatives involve uncertainty or variability
affecting the ability to predict the significance of impacts (see 40 C.ER.
§§ 1502.14, 1505.1(e)).

% Using adaptive management instead of some or all of the agency’s
evaluation of significant adverse impacts using theoretical approaches
or research methods to address incomplete or unavailable information
when the means to obtain the data for such evaluation are not known
(see 40 C.ER. § 1502.22(b)).

% Using adaptive management for a mitigation monitoring and
enforcement program (see 40 C.ER. § 1502.2(c)).

% Integrating adaptive management into EAs, especially when a mitigated
finding of no significant impact (FONSI) is required to prevent potential
impacts from being significant.

% Determining when adaptive management actions are reasonably
foreseeable and how they can be considered in cumulative effects
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analyses, including when the impacts should be addressed
incrementally or collectively and how to establish the boundaries of the
analysis when a series of adaptive management responses is likely.

% Using required State or local processes instead of Federal review and/or
monitoring processes to assess the potential impacts of adaptive
management approaches.

% Identifying mechanisms for oversight and enforcement of adaptive
management commitments.

% Using a federally-recognized or independently certified EMS that
considers a proposed action and adaptive management measures
described in an EIS to satisfy the mitigation and monitoring enforcement
provisions in CEQ’s regulations.

% Using a recognized EMS to serve as the mitigation implementation
vehicle when a FONSI depends on adaptive management measures.

If the work group determines that new guidance or regulatory revisions are needed,
the work group should assist CEQ in preparing and issuing such guidance or revisions.
The work group should also gather all NEPA guidance on adaptive management for
inclusion in a CEQ reference handbook (see the Additional Areas of Consideration
chapter of this report). e (\]\Ce

We further recommend that the work 89 gmﬁl(‘}te a pilof, s&gy to identify the types
of actions best suited for inte 1@1‘g‘ddapt1 Sﬂent into the NEPA process. The
pilot program should %gever ?actlons including those that could be
integrated .11{\1@ Bi\ stnf Mﬁ'\mvolve a high degree of uncertainty, or contain highly
Varla fh Actions associated with enforceable mitigation (e.g.,
cond1t1 %érant permit, license, or approval) or when there might be duplicate
Federal, State, or local environmental reviews should also be included in the pilot
program. The study should identify the appropriate assessment strategies and
documentation for incorporating adaptive management into the NEPA process and
identify issues requiring CEQ guidance.

4.8. Summary of Recommendations

The task force recommends that CEQ convene an adaptive management work group to
assess the applicability of NEPA guidance and regulations related to adaptive
management and to consider integrating the NEPA process with environmental
management systems. The proposed work group should prepare the appropriate
adaptive management guidance or regulatory changes. Further, we recommend that
the work group initiate a pilot study to identify, implement, and document
representative actions using an adaptive management approach during the NEPA
process and work collaboratively with CEQ to identify aspects of the analyses and
documentation requiring CEQ guidance or regulatory action.
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Chapter 5

Categorical Exclusions

To assess the basis and process for establishing categorical exclusions,” the task force
interviewed many Federal agencies and reviewed public comments. Additionally, CEQ
was interviewed to gain their perspective regarding the process used to approve new
categorical exclusions. Based on information received, the task force @ gﬁjl efforts

on three areas: Ye
S. 13 9 201

. \J A
% Documenting categorical eXClLIS1@®uﬂC\\ on 12 ehl
% Categorical exClu&\Q((ﬁ%\c}{ogg\sngﬁﬁ@}evmon and
% Categorical exi\‘l@oﬁ)gbproval process.

Improving and modernizing categorical exclusions should be addressed through both
immediate and long-term actions. Immediate actions include CEQ issuing categorical
exclusion guidance to clarify and provide direction regarding existing regulations and
guidance. The task force believes that the new guidance should be included in a CEQ
handbook. Development of a handbook is a long-term action that should not delay
issuance of clarifying guidance by CEQ. While the task force believes that none of its
categorical exclusions recommendations should require changes to existing CEQ
regulations, if regulation revision is necessary, a categorical exclusion work group led
by CEQ and including NEPA practitioners and legal counsel should be formed.
Revisions resulting from the work group’s efforts should be incorporated into the
proposed handbook.

5.1. Documenting Categorical Exclusions

The agencies interviewed indicated some confusion about the level of analysis and
documentation required to use an approved categorical exclusion, although CEQ

67 A category of actions that do not individually or cumulatively have a significant effect on the human environment and, therefore,
preparing an EA or an EIS is not required unless extraordinary circumstances indicate otherwise. 40 C.ER. § 1508.4.
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consistently has stated that categorical exclusions should have minimal, if any,
documentation developed at the time of the specific action application. Additionally,
CEQ strongly discourages procedures that require additional paperwork to document
that an activity has been categorically excluded.” In their interview with the task force,
CEQ stated that only documentation used to establish the categorical exclusion is
required. However, some courts have found the need for some documentation at the
time a specific categorical exclusion is used that explains that the proposed action fits
the category relied upon in the agency’s NEPA procedures and that there are no
extraordinary circumstances in which such a normally excluded action may have a
significant environmental effect.” Many agencies interviewed stated that their own
internal procedures require documentation of project-specific categorical exclusions
partly due to concern about potential litigation.

Another issue affecting the efficient use of categorical exclusions is agency perception
that they are difficult to develop and/or revise. As a result, some agencies choose to
continue to prepare EAs when a categorical exclusion would suffice. One agency
representative noted that a perception exists that producing a short EA to document an
action once is easier than documenting the development of a new categorical exclusion
and then documenting the use of the categorical exclusion. Additionally, agencies
sometimes think that documentation is needed when it might not be entirely clear why
the proposed action is consistent with an existing categorical exclusion. When this
occurs, the perception might be that the agency is “stretching”. aréexisting categorical
exclusion. In these situations, CEQ should support aé%e{lg@ff&?s to efficiently establish
new categorical exclusions that clearly descg‘bﬁ:t@& € ryfz@a'\:%ons and will not
require such additional documenta(ciql}.\_) ~ m’o\N ’

Some agencies an i sbeg using other agencies’ existing categorical
exclus'@g&;‘@é\Q Citfagﬁaﬂ;xclusion approvals are predicated on the agency’s
mission, agsufjtptions, and past experiences; the agency must make its own
determ&g ion that a particular category of actions does not have significant impacts.
However, one agency might use another’s experiences and documentation as a
benchmark to establish their own categorical exclusion.

5.2. Categorical Exclusion Development and Revision

Developing and updating categorical exclusions occurs infrequently, and the process
varies from agency to agency. Most agencies have lists of categorical exclusions that
were approved 10 or more years ago. Several Federal agencies have recently updated
their categorical exclusion lists and others are considering doing so.

Developing and updating categorical exclusion lists is generally a headquarters-based
initiative that relies heavily on field input. The updating process usually begins with a
data request from headquarters to the field offices. The data gathered and submitted
are used to develop the proposal for new and revised categorical exclusions. For

68 Council on Environmental Quality, “Guidance Regarding NEPA Regulations,” 48 Fed. Reg. 34,263 (July 28, 1983), available at
http://ceq.eh.doe.gov/nepa/regs/1983/1983guid.htm.

69 California v. Norton, 311 E3d 1162, 1175-78 (9th Cir. 2002).
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existing categorical exclusions, it is often difficult to locate or reconstruct the
administrative record. For new categorical exclusions, field offices often consider
gathering data and developing proposals exhaustive processes that interfere with other
workload priorities.

5.2.1. Supporting a Determination of No Significance

When developing new or broadening existing categorical exclusions, a key issue
confronting most agencies is how to evaluate whether a proposed categorical exclusion
is appropriate and how to support the determination that it describes a category of
actions that do not individually or cumulatively have a significant effect on the human
environment. A second important issue is improving agency consultation with CEQ,
and ensuring that it occurs in a timely fashion.

In developing categorical exclusions, most agencies use information from past actions
to establish the basis for the no significant effect determination. That is, agencies
evaluate past actions that occurred during a particular period and determine how often
the NEPA analyses resulted in FONSIs for the category of actions being considered.
Most agencies conclude that an adequate basis for developing and establishing new
categorical exclusions exists if all the evaluated past actions resulted in FONSIs.

Few agencies have used post-implementation monitoring to validate an EA’s predictive
analysis. Although some agencies indicated that such monitoring is va %{lq;\ﬁigailable
NEPA-process resources limit their ability to perform such a lé@@‘st ﬁquost-
implementation monitoring might increase the public’s st bf agency NE
compliance and environmental stewardshiﬁ.x@(@!‘ §tthnall g;eé{b’i I}gﬁqen’cation studies
that validate the environmental egté](tg icted in @A)'FONSIs provide strong
support for any prO}é)seg\g\'@e ¥ c%)lé?‘)c]aﬁﬁ‘ﬁ“(see the Adaptive Management and
Monitoring chapter & €his r@%ﬂ’\ﬂ

No-

5.2.2. Importance of the Administrative Record

Recently, interest groups and CEQ have expressed an increased interest in categorical
exclusion development. The heightened attention has largely been focused on
ensuring that the administrative record supports the determination that the category
of actions does not individually or cumulatively result in a significant effect on the
human environment.

In the absence of environmental effects monitoring, or in addition to such
monitoring, an agency can provide or develop other information for its
administrative record to support the analysis for categorical exclusions, including
documentation of:

» Professional staff and expert opinions;

L)

7
0‘0

Research study results;

**

Past NEPA action records; and

7
%

Similar categorical exclusion actions by other agencies.
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CEQ is interested in understanding the entire body of knowledge associated with an
agency’s proposed categorical exclusion. A comprehensive and complete administrative
record facilitates consultation with CEQ and provides support for the new or revised
category of actions.”.

It is often difficult to locate or reconstruct the administrative record for agencies with
dated categorical exclusion lists. CEQ suggested to the task force that agencies conduct
periodic reviews of how existing categorical exclusions are used, how frequently EAs
for repetitive actions result in FONSIs, and then establish comprehensive databases,
preferably electronic. While the criteria for identifying new categorical exclusions
might vary from agency to agency, some candidates for categorical exclusions include
repetitive actions that do not individually or cumulatively have significant effects on
the human environment, those that generally require limited environmental review,
and those that are noncontroversial.” The task force believes that CEQ should work
with agencies to clarify appropriate criteria for categorical exclusions, and encourage
agencies to identify additional categories that meet the criteria.

5.2.3. Benchmarking Categorical Exclusions

A few agencies benchmark their proposed categorical exclusions with the same or
similar categorical exclusions already established by other agencies. This benchmarking
serves as a basis to establish their administrative record to support their no significant
effects determination. Some criteria that might be appli $§xbaﬁu§lmarkmg, and should
be considered by CEQ during consultation, 1n¢¢,1g

y 9

u.S-
“» Agency missions; C U“C\\ N- Fe‘O(ua‘

3 Ac’q ‘gtqg(@(t\&%uct the missions;

nvu‘g@a&l? conditions of the actions; and

& ?ondltlons, including environmental, under which the actions are
typically taken.

5.2.4. Regional Categorical Exclusions

The task force asked agencies if they thought that categorical exclusions developed for
application only in specified regions would be useful. While a few agencies thought
that regional categorical exclusions might be valuable when specific actions are only
conducted in a particular area, most agencies indicated that developing them would be
an inefficient use of their time. Many of agencies thought that the process of
establishing categorical exclusions is too labor and time intensive to warrant
establishing categorical exclusions that have only limited application. Instead, most
agencies believe that categorical exclusions should be applied to as wide a geographic
area as possible to be the most effective.

70 40 C.FR. § 1507.3.

71 For example, when there are no successful administrative appeals or litigation or letters opposing the action based on
environmental issues.
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5.3. Categorical Exclusion Approval Process

Most of the Federal agencies that the task force interviewed indicated that the
categorical exclusion approval process is cumbersome and ill defined. They believe
that it takes too long to develop new categories of actions, citing lengthy agency
approval processes and a prolonged CEQ review period. However, when probed, the
agencies revealed that revisions to agency NEPA implementing procedures established
simultaneously with new categorical exclusions are prompting lengthy internal and
CEQ reviews. Several agencies also acknowledged that their review is often the most
time consuming part of the categorical exclusion development and approval process.

5.3.1. Informal CEQ Consultation

Some agencies are consulting with CEQ to obtain concurrence on revisions to all of
their procedures implementing NEPA, including categorical exclusions, while others
are focusing on revising their categorical exclusions. Most Federal agencies interviewed
admitted that they are unclear about CEQ’s categorical exclusion review process. As a
result, many agencies avoid the task, preferring to “make do” with the categorical
exclusion that they have.

Agencies can informally consult with CEQ at any time when developing a proposal to
establish or revise a categorical exclusion. Once a categorical exclusion proposal is
developed, most agencies consult with CEQ before publication in the E; ]\G@gister
Sometimes, agencies do not ask for CEQ input until the Fedeg I(l@&tg e}
released. CEQ strongly recommends early consultatlol{}o% re thq. &n(éty forts are
focused, and that CEQ advice is considered \\ﬁﬁ@&\t e prol@@ﬂ)ﬁ)c%v loped.

Ne‘s - cnived o

5.3.2. Formal QEQ\Wevl\%G

When CEQ receives a“si@posed categorical exclusion for review, it discusses the
general nature of the supporting evidence with the agency. When the proposed
categorical exclusions are unique, precedent setting, or heightened public interest is
likely, CEQ might request review of the administrative record; this is not usually
anticipated by the agencies. CEQ’s comments at this stage might be lengthy, result in
revision, and require a second review before publication in the Federal Register. CEQ
commented to the task force that a significant period of time may pass before the
agency responds to CEQ regarding questions and revisions.

Following receipt of public comments to the Federal Register notice, a proposed
categorical exclusion is modified and agencies usually submit a memo or letter to CEQ
discussing the substantive comments received, and indicating how they were
addressed. CEQ then reviews the proposed categorical exclusion for conformity with
NEPA and the CEQ implementing regulations and when appropriate provides a letter
of conformity. The regulations provide CEQ with 30 days to review the proposed

72 40 C.FR. § 1507.3.
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categorical exclusion and determine conformity.”” The process concludes when an
agency publishes a notice of its final action on the categorical exclusion in the Federal
Register.

5.3.3. Public Involvement

CEQ regulations require that agencies make diligent efforts to involve the public in
preparing their NEPA procedures.” Some comments received by the task force
indicated that the public is generally neither aware of nor involved in the categorical
exclusion approval process. Most of the agencies interviewed indicated that their
public involvement was limited to the required Federal Register notice and comment
period; most agencies use a 30- or 45-day public comment period. Factors that
influence the length of the comment period include whether agency NEPA procedures
are codified, and the level of public interest in the agency mission and actions.

The task force believes that agencies should consider involving the public in preparing
major changes to categorical exclusions, and that CEQ should help agencies improve
their public outreach. CEQ should encourage agencies, through clarifying guidance, to
scale public outreach to the extent of the proposed changes to the categorical exclusion.
Depending on the category of action proposed for approval or revision, public and
stakeholder meetings might be appropriate. Improved public involvement would likely
save agency time and money by avoiding controversy and potential legal challenges
when a new categorical exclusion is proposed, and whe 1é 1

OYGS‘ 9, 2()'\2

5.4. Resource Constramts . S. 3

uaN
Most agencies conduct t Ec@pconstramed resources; available
resources are e?{qﬂﬁ;r ed1 icomphshmg the many activities associated with
thelr is %ﬁr@i ed resources require agencies to focus on urgent NEPA

actlons iudb%fe usually those that provide short-term benefits, such as preparing a
specific ﬁv rather than actions that would provide more long-term benefits, such as
establishing new categorical exclusions. Because CEQ is also resource constrained,
review timelines can vary greatly and are usually determined by the quality of the
administrative record and an agency’s responsiveness. CEQ strives to provide
comments within a 30-day time frame; however, this is often difficult to achieve
particularly for complex or controversial proposals.

Resource constraints and lack of clear guidance are reasons given by many agencies for
the delay in the categorical exclusion approval process. The task force believes that
agency funds could be more effectively used if categorical exclusion development and
use were more widely encouraged and conducted, and if the resources that are
currently dedicated to EA development were available for other types of agency
environmental analyses and actions.

73 40 C.FR. § 1506.6.
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5.5. Issues and Recommendations

Throughout this chapter, the task force has discussed issues and recommendations that
it believes CEQ should consider and address to reduce delays and clarify the process
for establishing and using categorical exclusions. All the issues and recommendations
are presented in this section.

To promote consistent categorical exclusion development and use, the task force
recommends CEQ should expeditiously issue clarifying guidance to:

% Address the documentation prepared at the time a categorical exclusion
is used.” CEQ should consult with department and agency counsel and
the Department of Justice when developing this guidance.

% Suggest methods and information, such as post-implementation
monitoring and effects analyses and studies, categorical exclusion
benchmarking studies, and statements of agency professionals, which
agencies can use to determine whether a category of activity does not
individually or cumulatively have a significant effect on the human
environment.

R
o

Encourage agencies to develop categorical exclusions, where
appropriate, based on broadly defined criteria that will provide the
agency with sufficient flexibility, and encourage the agency to (@(\I\Ge
several examples of activities frequently conducted th@c\( usuai@'\z
fall within the categories. : N 9
[ua

. V -
Emphasize that agencies sho @Qbﬁ}ga\}lél @ﬁx aen\?i update their
categorical exclusiﬂé ﬁﬁ\'ﬁei Q@gﬁ\)}{es or adding, revising, or
deleting cate@ﬂ&i\l e lwﬂ)ﬁbﬁe guidance should also encourage
agencies to estghlish )%ﬁechanism to track suggestions from their field
offices for developing or revising their categorical exclusions. The
guidance should emphasize the benefits of having such information for

purposes of establishing categorical exclusions.

3

R
o

% Clarify the CEQ review process and provide a renewed commitment to
meeting the CEQ 30-day period for reviewing proposed categorical
exclusions.

% Encourage agencies to expand public outreach beyond the Federal
Register notice and comment period to facilitate more public
involvement in changing their categorical exclusions and to scale
outreach to the extent of the proposed changes to the categorical
exclusions.

5.6. Summary of Recommendations

The task force recommends that CEQ issue guidance to clarify and promote consistent
practices for the development, documentation, public review, approval, and use of
categorical exclusions by Federal agencies.

74 Council on Environmental Quality, “Guidance Regarding NEPA Regulations,” 48 Fed. Reg. 34,263 (July 28, 1983), available at
http://ceq.eh.doe.gov/nepa/regs/1983/1983guid.htm

MODERNIZING NEPA IMPLEMENTATION

63



Chapter 6

Environmental Assessments

The task force considered the appropriate use and structure of EAs,” and we identified
the following four areas of interest:

< EA and FONSI use; X SeY\]\Ce
v Fores g 2012
% Mitigated EAs and FON SIs, U S. 9,

vary
% EA alternatives % @i—&“and 4 on 3 ebf
- el p‘(\\\’e
RAEE e

Improv‘i}\g and modernizing EAs requires short- and long-term actions. In the short
term, CEQ should issue clarifying guidance to improve EA efficiency and effectiveness.
CEQ should request that one or two Federal agency representatives participate in
drafting the guidance memorandum. The guidance should highlight existing CEQ
regulations and outcomes from EA-related case law, and identify and explain minimum
requirements for short and long EAs, including the:

% Range of reasonable alternatives;

< No action alternative; and

< Public involvement.
A CEQ work group should develop a handbook to improve EA long-term efficiency
and effectiveness. The handbook should provide a compilation of specific guidance

that can be easily found, updated, and made available via CEQ’s Website. The
guidance should address the minimal requirements in the above areas, and additional

75 An Environmental Assessment is a concise public document that provides evidence and analysis for determining whether to prepare
an EIS or a FONSI, aids in compliance with NEPA when no EIS is required, and facilitates preparation of an EIS when one is necessary. 40
CFR1508.9 (a).
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concerns as expressed to the task force and discussed in this chapter. The handbook
and Website should also include a continually updated list of useful practices.

6.1. EA and FONSI Use

Initially, EAs were typically internal agency documents used to determine the
significance of a proposed action on the human environment.” Currently, EAs are used
for internal and external purposes, and although they are still used to determine the
significance of a proposed action, EAs are also frequently used as an agency’s decision
document and might be used to facilitate public involvement, evaluate alternatives,
and address mitigation requirements.

The organization, analysis, content, and length of EAs vary due to differences in the
actions being analyzed, and whether the agency uses the EA as a decision document.
Although variations in EA application are confusing to the public and other agencies,
they frequently reflect the proposed action’s complexity, scope, and level of public
interest. The variation is also due to inconsistent application of the NEPA process due
to lack of EA guidance. CEQ EA clarifying guidance should recognize and distinguish
the range of EA types.

6.1.1. Small and Large EAs

Every agency that the task force interviewed develops EAs ranging in size fr?gesmall
to large. Small EAs are concise public documents that meet CEQ’s eﬁ’ sﬁ‘j@( 1n1?um
EA requirements. Specifically, they address the statement f rieéf, =1 ?
required by NEPA, environmental impacts, and l-ﬁt\p‘f enc1e€)€g®f>\}r ohs consulted.
Small EAs typically: CoU
e(S qed

\\, (C cn

Range from ]pg@&\%age\s'f%%@g%

Are developecﬁgpone author;

R R
o L4

2
°

Require from 2 weeks to 2 months to complete; and

0’0

Cost between $5,000 and $20,000.

Large EAs are associated with more controversial or high profile projects, and are
similar to an EIS in analysis, content, and format. Mitigated FONSIs are usually
associated with large EAs. Large EAs usually incorporate other internal agency
planning and decisionmaking requirements that are not inconsistent with, but not
required by, CEQ regulations. Large EAs typically:

R
o

Range from 50 to more than 200 pages in length;

7
e

Are developed by an interdisciplinary team;

o
0’0

Require from 9 to 18 months to complete; and

7
L4

Cost between $50,000 and $200,000.

76 The term “human environment” is interpreted comprehensively to include the natural and physical environment and the
relationship of people with that environment. 40 C.ER. § 1508.14.
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In comparison, EISs typically:

% Range from 200 to more than 2,000 pages in length;
% Are developed by an interdisciplinary team;
% Require from 1 to more than 6 years to complete; and

% Cost between $250,000 to $2,000,000.

CEQ regulations are usually not the cause of EA delays and additional cost. Instead,
compliance with an agency’s internal NEPA or other environmental guidance requires
additional time and expense. CEQ guidance should emphasize that their minimum
requirements should be distinguished from agency requirements to help correctly
determine the extra time and costs associated with producing large EAs.

Few agencies take the minimum approach described in existing CEQ regulations;
instead they produce EAs that are much longer than suggested.” Some agencies that
the task force interviewed and public comments received stated that EAs are similar to
EISs in size, cost, and scope. Further, some public respondents believe that agencies
predetermine whether a NEPA document will be an EA or an EIS, and that agencies
treat EAs as mini EISs rather than objectively determining if the proposed action would
likely result in significant impacts. There is sometimes overlap. ween large EAs and
EISs, such as when an agency has integrated NEPA re ith other internal
planning processes and documents. Howegr @’f@x bEP%@i\e/Zxcesswely long such
as when they are used to: A\ V- J. ua"\j
counc! U Fedt

Include Wﬁenta ‘dﬁglon required by agency Offices of General

W@ﬁ&f ﬁ}corporatmg the information by reference;

Wp&t the defense of the FONSI in potential future litigation;

% Use the EIS format to evaluate standard issues or resources that might
not be significantly affected or a public concern; and

% Include an alternatives analysis when any conflict of available resources
has not been resolved.

6.1.2. Judicial Review

Many agencies are concerned that the judicial system does not acknowledge the
distinction between EAs and EISs. Additionally, several thought that the courts defer to
projects supported by EIS rather than EA analyses, which might be due to a lack of
specific EA guidance.

Courts have established that an agency’s FONSI, and the consequent decision not to
prepare an EIS, can only be overturned if the decision was arbitrary, capricious, or an
abuse of discretion. In the judicial review of an agency’s FONSI, the court must

77 CEQ has generally advised agencies to keep the length of EAs to not more than approximately 10-15 pages. Council on
Environmental Quality, “Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act Regulations,”
46 Fed. Reg. 18,026 (Mar. 23, 1981), Question 36, available at http:/ /ceq.eh.doe.gov/nepa/regs/40/40P1.htm.
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ensure that the agency took a “hard look” at the environmental consequences of its
decision. Courts scrutinize an agency’s FONSI by determining whether the agency:

«» Identified the relevant areas of environmental concern;
% Made a convincing case that the impact was insignificant; and

% Convincingly established that changes in the project sufficiently reduced
the significance of any impact to a minimum.”

While some agencies recognize that additional CEQ guidance regarding EA analysis,
content, and format would help support agencies in court, others are concerned that
additional guidance would limit agency flexibility. Most agencies thought that
flexibility regarding EA format should be maintained. Some agencies believe that CEQ
should issue an EA template to clarify the requirements for analyzing and
documenting the level of significance, consistent with 40 C.ER. §§ 1508.9 and 1508.13,
to help manage the burden of proof and support agencies in court. Although some
public respondents thought that additional EA guidance would improve EA efficiency
and effectiveness, there was no agreement on specific guidance regarding analysis,
content, and format. Some public respondents thought that EA and EIS analysis,
content, and format should be similar, while others thought that EA guidance should
be less than that required for EISs.

J\CE
A useful EA template could specify EA content requlrements to %@5
without limiting flexibility by prescribing a format, p )ﬁf it &ﬁilagned
to address a similar set of actions. For exampl c‘xh‘ﬂ)e m?eé \%EQ issued a
memorandum to the Secretaries of @Eﬁgan @@ﬁo - "Guidance for
Environmental Assessmen{ m %M cts,” that provided an EA outline for
forest health pro]ectQGG

0.
6.1.3. EA Checkllsts and Forms

Many agencies use EA checklists as a quality control tool to help develop and review
EAs, and to determine if a critical element exists that requires detailed analysis.
However, the agencies and the task force agree that using checklists as EAs does not
meet the plain language requirements of NEPA and does not provide a clear
description of impacts or discussion of mitigation measures, significance, or
alternatives. According to the agency staff that we spoke with, EA checklists do not
tulfill the public’s need to understand the rationale for an agency’s decision, and they
are inconsistent with many agencies’ implementing guidance.

Some agencies use an EA standardized analysis form for projects with minor
environmental impacts, particularly noncontroversial projects, and when conflicts in
alternative uses of available resources have been resolved. The form requires that the
analyst explain the effects finding for each issue evaluated. However, EA standardized

78 Sierra Club v. Peterson, 230 U.S. App. D.C. 352, 717 F.2d 1409 (D.C.Cir. 1983).

79 Connaughton, James L., “Guidance for Environmental Assessments of Forest Health Projects” (Dec. 9, 2002), available at
http://www.fs.fed.us/projects /hfi/2002/dec/ guidance-for-environmental-assessments.pdf.
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analysis forms are inappropriate when conflicts of alternative uses of available
resources remain, when mitigation is proposed to reduce the project’s adverse
environmental effects below the significance threshold, or when the project is
controversial or high profile. CEQ should support and promote this approach
through clarifying guidance, and highlight when using EA standardized analysis
forms is appropriate.

6.1.4. When to Complete an EA

Most agencies develop an EIS when potentially significant impacts might exist, or
when the project is controversial or high profile. Agencies cited both situations as key
considerations when deciding whether to develop an EA or EIS. The majority of
agencies interviewed use internal agency guidance for EA development.

Most agencies that the task force interviewed stated that if the proposed action has not
been implemented in 5 years from the date that the FONSI was signed, a reevaluation
of the project is necessary to ensure that no significant changes have occurred in the:

>,

< Environment;

X4

» Original proposed action;

&,

R
0’0

Level of public controversy; and
eric®

S

Additionally, agencies evalua @y\hé{her n k)ﬁd%n ental circumstances or
information are releéilgt %@@s@f\actlon and its impacts; if so, a

4

» State of science and technology.

<,

supplemen}l 56?1;8(630 ts have required preparation of a supplemental
EA m\'d& gél stances as those required for a supplemental EIS.* CEQ
guidangg@hould clarify when it is appropriate to complete an EA and when a

supplemental EA is necessary.

A few agencies stated that it would be helpful for CEQ to issue guidance regarding
adoption of State or local EAs or environmental documents as Federal EAs and
FONSIs. Other agencies did not think that the situation was a concern since such
documents can be incorporated by reference. A few agencies thought that problems
could result if document adoption occurred because State and local actions are not
usually the same as Federal actions, or issues might not be adequately documented to
meet Federal agency requirements.

Many agencies interviewed indicated that the time and resources required to develop
or update categorical exclusions were substantial and, as a result, EAs continue to be
produced for actions that could be categorically excluded. The finding and guidance
needs for categorical exclusions are discussed in the Categorical Exclusions chapter of
this report.

80 40 CFR. § 1502.9.
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6.2. Mitigated EAs and FONSIs

Mitigated FONSIs are used by many agencies, although their purpose and use are
inconsistent, and most agencies do not call them mitigated FONSIs. Additionally, a
consistent and well-understood definition of mitigated FONSI does not exist. Many
agencies reduce a project’s adverse environmental effects early in the planning process
using environmental enhancements or features as integral project components before
making a significance determination. Agencies believe that reducing a project’s adverse
environmental effects below the significance threshold is good project planning, not
mitigation; therefore, the FONSI is not called a mitigated FONSI. CEQ supports use of
mitigated FONSIs to reduce project impacts below the significance threshold. Courts
also support agency decisions not to prepare an EIS upon adoption of mitigation
measures *'

CEQ acknowledges that the approach discussed in Question 40 of the Forty Most
Asked Questions Concerning CEQ’s NEPA Regulations * is obsolete, and they are
committed to revising it. NEPA practitioners should not apply Question 40, as it
currently reads. A priority CEQ action should be to revise Question 40, and provide EA
clarifying guidance on mitigated EAs and FONSIs.

In any NEPA document, including a mitigated EA/FONSI, the courts have indicated
that to comply with NEPA an agency must take a “hard look” at the potential
environmental consequences of the proposed action before taking any %C({Qnﬁﬁ% a
result, agencies must demonstrate that their decision was not 1&2@@’&%1 2c6p\rﬁ£ious

by documenting their analysis and decision in their N ume

y 8 y et _%’@g bm,g\{\j 9,
Agencies can prepare FONSIs that @t@%&d dlp O or that provide a summary of
the EA.* When the FON%W\Ige%\gt 1 @(ﬂa‘@ A, agencies must ensure that they
adequately incorporgea e EA afyaly3id into the FONSL Most agencies describe the
environmental enhan@kﬁbn or enhancement features in the EA, while others include
them in both the EA and FONSI to increase agency follow through. Some agencies
identify mitigation requirements in either the project description and/or the
alternatives section of the EA and FONSI. CEQ guidance should emphasize that the

EA /FONSI clearly identify mitigation measures. In addition, monitoring and
enforcement of mitigation for EAs should be addressed.®

CEQ guidance is needed to clarify the ability of a FONSI to serve as a legally binding
mechanism to enforce mitigation when dealing with agency actions. A FONSI is not a
decision document, unless an agency has made it such in their NEPA procedures;
therefore, a mitigation commitment within a FONSI that is not a decision document is
not binding and should not be relied upon. When using a mitigated FONSI that is not a
decision document, the binding commitment must come from a statute other than
NEPA and should be incorporated in an agency’s decision document. Agencies that

81 City of Auburn v. United States, 154 F.3d 1025, 1033 (9th Cir. 1998).

82 Council on Environmental Quality, “Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act
Regulations,” 46 Fed. Reg. 18,026 (Mar. 23, 1981), available at http:/ /ceq.eh.doe.gov/nepa/regs/40/40P1.htm.

83 Baltimore Gas & Electric Company v. Natural Resources Defense Council, 462 U.S. 87, 97, 103 S.Ct. 2246, 2252 (1983).
84 40 C.ER. § 1508.13.

85 When an EIS is prepared, monitoring and enforcement programs for any mitigation are adopted in Records of Decision, where
applicable. 40 C.ER. § 1505.2.
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have combined their decisionmaking processes and documents with

EAs and FONSIs can apply the mitigation as a binding commitment through their
decision document and implementing statute. Alternatively, a binding mitigation
commitment could be made by preparing an EIS and a Record of Decision. The
guidance should also address situations where an applicant, rather than the agency,
implements the action and the commitment should be included in the permit, license,
or other entitlement.

One public respondent expressed concern that use of mitigated FONSIs often results in
more mitigation than what is needed to reduce the adverse environmental impacts
below the significance threshold. The individual thought that the situation was partly
due to a lack of CEQ guidelines and an attempt to avoid EIS development. An agency
that the task force interviewed thought that CEQ should issue guidance on mitigated
FONSIs to ensure that excessive mitigation is not routinely accomplished.

Any EA clarifying guidance should support an adaptive management approach to
mitigated EAs and FONSIs, when there is a high degree of confidence that the
mitigation would effectively compensate and reduce the adverse environmental effects
below the significance threshold. If mitigation does not prevent impacts from
exceeding significance thresholds, then the action should be evaluated and
documented in an EIS and Record of Decision, instead of an EA and FONSI. Further
details related to the task force’s findings and guidance needs .f8 daptive
management are in the Adaptive Monitoring and %/Ieaé%lgaﬁg 'i pter of this report.
FO 2
6.3. EA Alternatives Ane{wiéJ S prua >’

\}! e
Many agencies ind\lfét‘%i @19\%@% @@1@5@ gnd document multiple alternatives,

includin i{“@&\c 1 @@pﬁgﬁ\osed alternative, in most EAs. Additionally, the
agenc?esés at tlﬁ;ﬂt%lgnumber of alternatives does not substantially vary between
EAs antl\EISs. Eliminated alternatives are generally documented in a separate section
at the beginning of an EA. Commonly applied screening criteria, used to determine if
alternatives are reasonable, include cost, technology, logistics, and environmental,
historical, and socioeconomic impacts. A few agencies indicated that they limit the
number of alternatives by refining the proposed action’s purpose and need statement
early in the EA process, instead of eliminating alternatives.

Sometimes, the EA alternatives analysis is more than is necessary to comply with CEQ
regulations. Additionally, some large EAs contain an alternative analysis that would be
more appropriate in an EIS, considering the magnitude and complexity of the
environmental impacts, the project scope, and public concerns. Many agencies consider
alternatives that are beyond the proposed action, although the proposed project does
not conflict with alternative uses of the available resources.* Additionally, many
agencies noted that the meaning of “unresolved conflict concerning the alternative uses
of available resources”* is unclear, and that CEQ regulations do not provide any

86 40 C.FR. § 1508.9(b).
87 42 US.C. § 4332Q2)(E).
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clarification, which might encourage expanded alternatives analyses. CEQ maintains
that alternatives, other than the preferred alternative and no-action alternative, do not
require analysis and documentation in an EA unless an unresolved conflict concerning
available resources, consistent with NEPA Section 102(2)(E) and 40 CFR 1501.2(c),
exists. Consequently, the range of alternatives should be addressed in CEQ guidance.

Although the no action alternative is clearly described in the answer to Question 3 of
the Forty Most Asked Questions Concerning CEQ’s NEPA Regulations, inconsistent
application of the definition of the no action alternative was a concern noted by the
public. The definition of the no action alternative should be clarified and highlighted in
CEQ’s EA guidance.

CEQ should clarify if all agencies can address the no action alternative in the manner
described in guidance recently issued by CEQ.* CEQ’s guidance memorandum on EAs
for forest health projects advised the Department of Agriculture and the Department of
Interior that the impacts of a proposed action and alternatives may be contrasted with
the current condition and future condition in the absence of the project, and that doing
so constitutes consideration of the no action alternative. New CEQ guidance should
also clarify if this description of the analysis of the no-action alternative is appropriate
regardless of whether there are unresolved conflicts concerning alternative uses of
available resources.

erVic®

6.4. EA Public Involvement
(eS L S8 0A2

CEQ regulations require public involvement for EAsa Eoﬁs?

at a
minimum, reasonable public notice of the aya \‘y‘ of t @B\:’Mé NSI * EA public
involvement activity ranges from rmaﬂ‘%@ﬁ for the agencies that the task

EAs and FONSIs are made available

force interviewed. Howe ﬁy %%@f QXI\A

to the public. While Po@req ) regulations, internal agency guidance for
some agencies intervigwed g?ulres scoping for complicated and/or controversial
actions. Apparently, when scoping is accomplished, it is used as a screening mechanism
to identify issues to determine significance and to decide whether to prepare an EIS.
The task force believes that EA public involvement activities should be appropriate to
the level of impacts, public interest, and project complexity and controversy.

Most of the agencies interviewed make EAs available for 30 days, and they provide for
public review of the draft EA and FONSI. Some public comments that the task force
received suggested that a 90- rather than a 30-day comment period was more
appropriate. Conversely, several agencies that we spoke with believe that public
involvement in the NEPA process is used to delay decisionmaking. Many agencies
believe that lengthy public comment periods might unnecessarily delay implementing
a proposed action. To be responsive to the publics’ interest in EAs, and the agencies

88 Connaughton, James L., “Guidance for Environmental Assessments of Forest Health Projects” (Dec. 9, 2002), available at
http:/ /www.fs.fed.us/projects /hfi/2002/dec/ guidance-for-environmental-assessments.pdf

89 40 CER. § 1506.6(b) (2003); and Council on Environmental Quality, “Forty Most Asked Questions Concerning CEQ'’s
National Environmental Policy Act Regulations,” 46 Fed. Reg. 18,026 (Mar. 23, 1981), Question 38, available at
http://ceq.eh.doe.gov/nepa/regs/40/40P1.htm.
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need to conduct proposed activities, CEQ should encourage improvement to EA public
involvement processes. For example, using the Internet, in addition to traditional
distribution methods, to post EA data and analytical information and documents
would improve the effectiveness and efficiency of public participation.

6.5. Issues and Recommendations

Throughout this chapter, the task force has discussed issues and recommendations that
it believes CEQ should consider regarding guidance or changes to the regulations
implementing NEPA. All the issues and recommendations are presented in this section.

To consider the appropriate use and structure of EA documents that meet agency and
stakeholder needs, new CEQ guidance is needed to:

% Specify existing minimum EA requirements for all EAs in one guidance
document. This guidance also should explain:

— Appropriate analysis of alternatives, including the no action
alternative;

— When mitigation measures must be considered;
— Appropriate public involvement; and
— Suitable use of an EA standardized analy51§‘f8rg(\l\ce

% Address what should be includ alﬁg\( and F@N@Q&%emonstrate
that agencies have Com?{ek\e si @\g{dﬁ‘é}@the potential
env1ronmental(%)ﬁ§® ence 6f¢jfé groposed action before taking the

t1%13,\\'a er\g dﬂfﬁ\ ")
g S)tpl@%zéﬂhat EAs and FONSIs should focus on the issues or resources
‘might be significantly affected or are a public concern, consistent
with 40 C.ER. § 1500.1(b). Specifically, the guidance should:

— Emphasize that agencies should address proposed alternative effects
and provide sufficient evidence and analysis about whether to
prepare an EIS;”

— Emphasize that agencies should provide and explain effects
determinations for each issue of interest to the public and of
potential significance;

— State that following the CEQ EIS format to prepare an EA is
unnecessary even though the issues might be similar to those
addressed in an EIS;

90 40 CFR 1508.9(a); and Council on Environmental Quality, “Forty Most Asked Questions Concerning CEQ’s
National Environmental Policy Act Regulations,” 46 Fed. Reg. 18,026 (Mar. 23, 1981), Question 36, available at
http://ceq.eh.doe.gov/nepa/regs/40/40P1.htm.
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— Clarify that the impact discussion requirements within an EA and
FONSI should be proportional to their significance” and level of
public concern;

— Support and identify the methods to incorporate documents by
reference;”

— Recommend that an EA should be attached to a FONSI or
incorporated by reference; and

— Emphasize that agencies must ensure the professional integrity and
high quality of the environmental information within EAs.”

% Provide an easily understood and applied definition of mitigated
FONSI, and clarify that a mitigated FONSI is approved based on the
mitigation measures and therefore, an EIS is not required (i.e., without
the mitigation measures, the FONSI would not be issued). Specifically,
the guidance should:

— Address mitigated FONSI requirements, including whether post-
project monitoring and enforcement are required;

— Describe when a monitoring and enforcement program should be
adopted consistent with 40 C.ER. § 1505.2, including factors that
should be considered in this determination; and \]\C

— Discuss how mitigation will be conducted and e fo Qeﬁi‘ie ?'\2
of the mitigation period, how mitigation su@eﬁ ill b

a‘Rp\ic@m

and monitoring and adaptiv dx&)@
ﬁ@e\h\i %?egally binding mechanism

% Address the ablllty ﬁ‘@@?t

to enforce mifiga en mitigation measures must be
considered an %H (e.g., for any project impacts, only when
significant adverse impacts exist, for an entire project, only where
feasible).

% Discuss how to adequately incorporate the EA analysis into FONSIs.

% Address unresolved conflicts concerning alternative uses of available
resources to clarify to the public the agencies” rationale for presenting
alternatives within an EA. Specifically, the guidance should:

— Define the meaning of “unresolved conflict concerning the
alternative uses of available resources”;*

— Identify the core elements of an EA when unresolved conflicts
concerning alternative uses of available resources are either present
or not;

91 40 C.ER. § 1502.2(b).

92 40 C.FR. § 1502.21.

93 40 C.FR. §§ 1500.1(b), 1502.24.
94 42 US.C. § 43322)(E).
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— Clarify that alternatives must be evaluated and documented within
the EA when unresolved conflicts concerning alternative uses of
available resources exist; and

— Specify that each EA should contain a discussion of unresolved
conflicts concerning alternative uses of available resources when
alternatives beyond the preferred and no-action alternative are
being considered.

% Support documenting eliminated alternatives in a separate section at the
beginning of EAs, where appropriate, and identify criteria that agencies
can apply to eliminate alternatives including cost, logistics, technology,
and greater adverse environmental effects.

% Provide agencies with guidance to address the no action alternative
when lack of action is not a reasonable alternative, consistent with
guidance issued by CEQ,” and clarify whether this approach can be
used when there are unresolved conflicts concerning alternative uses of
available resources.

% Clarify and highlight the definition of the no action alternative to foster
consistent application.

% Explain that public involvement requirements in an EA should be
commensurate with project scale and complexity; géplﬁr mitigation,
and public interest, consistent with 40 %@@@5‘5 %(bfl Specifically,

the guidance should \_) o ua(\j
— Reemphas quaqjﬁbﬁ?y of EAs and FONSIs is a
40 C.ER. § 1506.6 and Question 38 of the

Pacﬁ\)r% W@@ﬁr% Question Concerning CEQ’s NEPA Regulation;

Mmphasme and clarify special cases where a FONSI must be
available for public review for 30 days consistent with 40 C.ER. §
1501.4(e)(2) and Question 37(b);

— Identify the level of public involvement for EAs that either do or do
not have a remaining unresolved conflict in alternative uses of
available resources and/or that have been mitigated below the
threshold of significance that would usually require an EIS; and

— Encourage agencies to electronically establish and maintain NEPA
information and documents, provide nonsensitive information to the
public via agency Websites, and develop and maintain links to other
agencies’ NEPA Websites, where ongoing and proposed NEPA work
would be advertised, to facilitate EA public interaction. CEQ should
provide links to these sites on its NEPAnet Website.

95 CEQ advised the Departments of Agriculture and Interior that the impacts of a proposed action and alternatives might be
contrasted with the “current condition and future condition in the absence of the project,” and that this constitutes consideration of
the no action alternative. Connaughton, James L., “Guidance for Environmental Assessments of Forest Health Projects” (Dec. 9,
2002), available at http:/ /www.fs.fed.us/projects /hfi/2002/dec/guidance-for-environmental-assessments.pdf.
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6.6. Summary of Recommendations

The task force recommends that CEQ issue guidance to:

% Recognize the broad range in size of EAs;

% Clarity that the size of environmental assessments should be
commensurate with the magnitude and complexity of environmental
issues, public concerns, and project scope;

% Describe the minimum requirements for short environmental
assessments; and

% Clarify the requirements for public involvement, alternatives, and
mitigation for actions that warrant longer environmental assessments
including those with mitigated findings of no significant impact.

In the near term, CEQ should issue a clarifying memo reiterating the minimum
statutory and regulatory requirements for EAs when a short EA is warranted.

e
gen®
\ 9, 20'\2
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Chapter 7/

Additional Areas of
Consideration

Several issues were raised in public comment and during inter\\egfvs with Federal
agencies concerning procedural aspects of the NEPA B (@@ﬂhat ,Zzere not directly
related to the focus areas™ evaluated by the-task e géﬁﬁb& included a proposal
that the Environmental Protection-&ge_nk—}l' Vérfaeﬁjaé\ﬂq A process, strict
enforcement of page limi@ﬁgﬂﬁg’s aﬁ&@ﬁg fnd a requirement that agencies submit
annual pro%r\eéssmg@gg%b%%%&% ility to achieve NEPA-process improvements.”
aC 5
7.1. %@ﬁ)&ﬁg Topics Raised

Several observations and additional topics were presented to the task force warrant
recognition and are discussed below.

7.1.1. Public Opinion

Diverse and strongly held opinions about possible revisions to NEPA or the CEQ
regulations or guidance exist. Views varied from suggestions to eliminate NEPA and
the CEQ implementing regulations to leaving the law and CEQ regulations and
guidance intact.

The broad and often conflicting range of views made the task force’s work challenging.
We concluded that few universally held descriptions of problems or solutions exist, and
that periodic review of discreet NEPA implementation issues would be beneficial.

96 Technology and information management and security; Federal and intergovernmental collaboration; programmatic analyses and
tiered documents; adaptive management and monitoring; categorical exclusions; and environmental assessments.

97 Content Analysis Team, Forest Service, “Summary of Public Comment—NEPA Task Force” (Dec. 20, 2002), available at
http:/ /ceq.eh.doe.gov/ntf/comments/comments.htm].
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7.1.2. Agency Critiques

Concerns were raised in comments and discussions with Federal agencies regarding a
specific agency or activity. Some critiques explained a comment or supported a
recommendation, however, many attempted to secure task force intervention to
address an issue on a specific project or redress an agency’s conduct in implementing
NEPA procedures.

The task force was not designed to intercede in individual cases and each situation
involves unique circumstances that the task force did not address beyond their
applicability to broad recommendations. We invite Federal agencies to review the
public comments and consider agency-specific comments posted on the task force
Website at <http://ceq.eh.doe.gov/ntf/comments/comments.html>.

7.1.3. Agency Trust and Credibility

Besides individual agency critiques, many comments addressed agency credibility in
implementing NEPA. Some respondents believe that agencies pre-decide projects,
misinterpret or misrepresent environmental effects information, and do not conduct
quality analyses. Agencies expressed frustration with one another and the public about
insensitivity to agency goals and responsibilities, lack of responsiveness or late
participation in the NEPA process, and emphasis on short-term impacts rather than
long-term goals.

erVice
The perspectives suggest the need to continue efforts t er%fh%%%ru afgﬂ A2
credibility. Trust and credibility are discussed in; Qt{]er @K\i report, and
several task force recommendatlons are @xg 116pr v art1c1pat10n in the

NEPA process. \\Je
c,\ﬁ\G RV ,{ 565 a(G‘(\

7.1.4. Resource@o&%ﬂ

The public and agencies are concerned about the availability of dollars and skills to
prepare quality environmental analyses and documents.” Comments suggested that
CEQ should investigate the time and dollars being used to conduct NEPA processes. It
was also suggested that CEQ support agency-specific requests for greater funding of
environmental analyses, and encourage agencies to institute performance-based
rewards systems for NEPA work.

The task force recognizes that each agency has budget protocols and management
systems that establish priorities to fund environmental needs. Additionally, CEQ is
available to consult on fiscal and personnel matters and might need to take a more
active role if the increasing number of experienced NEPA practitioners and
environmental and natural resource specialists that are retiring are not replaced.

7.1.5. Definitions

CEQ regulations implementing NEPA contain many terms that the courts have helped
to interpret. The definitions of terms such as “human environment,” “major federal

98 For further discussion of resource needs, see Smythe, Robert and Isber, Caroline, “NEPA in the Agencies—2002, A Report to the
Natural Resources Council of America” (Oct. 2002), available at http:/ /www.naturalresourcescouncil.org.
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action,” and “significantly” have been debated for years, and forums have been
convened to discuss and propose changes.” Some have argued that the current
definitions are too inclusive, while others believe that they are too narrow.

Considering the length of time that the terms have been used in the NEPA process,
defined through case law, and debated, the task force felt that a consensus for new
definitions would probably not be reached. CEQ counsel should convene periodic
meetings with agency counsel to discuss current case law regarding NEPA practices
and terminology, as discussed later in this chapter.

7.1.6. Legal Standards of Review

Several respondents commented that adjusting the legal standards of NEPA review,
setting bond requirements before litigation, and amending statutes that govern legal
actions under NEPA could increase the efficiency of the NEPA process. Specifically,
recommendations were offered to adjust the legal standards of review, limit reviews to
administrative forums under the Act of September 6, 1966, commonly called the
Administrative Procedure Act'”, or modify payment requirements under the Equal
Access to Justice Act."™

The task force believes that these laws relate to broad legal and administrative
requirements that have applicability beyond NEPA. It may be advantageous for CEQ to
organize workshops and meetings among agency COUHS% 16iss judicial review
standards under the Administrative Proceduregq Ss qiﬂa@@)aated with the
Equal Access to Justice Act, as dlscussedda%r 1§aql<5aﬁer

O\-“\C\\ F e‘O"
7.1.7. Proc g,ému%g

A gen@@@é}n “ l’yﬁ@p ralys1s, was used to express frustration with what are
perceived by e as inordinate and excessive procedural requirements imposed under
NEPA. Respondents also thought that using NEPA as the vehicle to integrate the many
laws that affect agency decisionmaking is difficult. The term “analysis paralysis” is
used to address a broad range of concerns about inefficiencies such as agency specific
procedural requirements, project priority setting, project management, and Federal
consultation and coordination requirements. Many respondents are concerned that the
development of these analyses and documents takes too long and results in
documentation that is excessive in light of the significance of the actions evaluated.

Although there is not agreement on the causes of lengthy and excessive analyses and
documentation, there is a consensus that various aspects of the NEPA process could be
improved. The NEPA process needs to be done well and done efficiently, and that is the
goal of the recommendations made by the task force.

99 For example, in 1996 the Senate Energy and Natural Resources Committee explored changes to NEPA and CEQ implementing
regulations.

100 5 U.s.C. §551 et seq.
1015 Uys.C.§504 et seq.
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7.1.8. Effects Analysis

Many comments concerned the depth and breadth of environmental effects analysis;
direct, indirect, and cumulative. Some issues were due to confusion about the scope of
the analysis associated with programmatic-level documents. Other comments were
project specific and require attention that cannot be easily translated into CEQ
guidance. Agencies also expressed concern about the level of specificity required for
project analyses. CEQ has issued a handbook on cumulative effects analysis,” and
several training courses are available to Federal agencies on cumulative effects analysis.

The task force believes that many problems associated with effects analyses are project
specific and thus, can be addressed through additional training and consultations with
CEQ. An exception would be when CEQ has not provided guidance, specifically
concerning social, cultural, and economic analyses, as discussed later in this chapter.

7.1.9. Supplemental Reviews

Several agencies expressed dissatisfaction with the need to evaluate new information or
changed circumstances for ongoing actions after the NEPA analysis and decision are
completed.'” This requirement is especially relevant for programmatic analyses that
support multiple projects that will be approved during a period of years or for projects
that require years to complete. Question 32 of the Forty Most Asked Questions'*
reiterates the obligation of agencies to evaluate ongoing or incomplete pro]ecﬁ%}@d
suggests a 5-year period for such evaluations. Agencies are fmdm

information and changed circumstances can occur relatlv r%t@%ﬁlyses
are required to determine if the information or cl\?nge cuI%s(t@pa@ értinent to the
NEPA analysis or could result in chan % 8063(1\

C \\l el h\\] e
The process, thresho a@i«ﬁa do ﬁl@n requirements for new information and
changed c1rcumstanc for programmatic documents, are often specific to

the proposed action a agenc1es should continue to informally consult with CEQ on
these issues. Efforts to make the NEPA process more efficient should help alleviate this
problem by allowing agencies to make more timely decisions and also by providing
opportunities for more flexibility to respond to emerging issues (see the Adaptive
Management and Monitoring chapter of this report).

7.1.10 Delegation of NEPA Responsibilities

In a number of situations, State agencies develop NEPA analyses and documentation
for Federal agencies. Additionally, several States have environmental analysis statutes
similar to NEPA."” When an action is subject to both NEPA and State environmental
analysis requirements, the Federal and State processes are often integrated and one
document is produced. Such an approach can satisfy both Federal and State

102 Council on Environmental Quality, “Considering Cumulative Effects Under the National Environmental Policy” (Jan. 1997),
available at http:/ /ceq.eh.doe.gov/nepa/ccenepa/ccenepa.htm.

103 40 C.FR. § 1502.9(c)(ii).

104 Council on Environmental Quality, “Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act
Regulations,” 46 Fed. Reg. 18,026 (Mar. 23, 1981), available at http:/ /ceq.eh.doe.gov/nepa/regs/40/40P1.htm.

105 Currently, at least 17 states have statutes that are similar to NEPA. For more information visit
http:/ /ceq.eh.doe.gov/nepa/states.html.
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requirements; however, it is not always efficient because Federal and State
requirements for disclosure, public involvement, and analysis might be different. A
number of State agencies and individuals commented that to avoid duplication of
analysis and documentation, CEQ should specify that State environmental statutes
should satisfy NEPA when they are similar to NEPA. A second, but related issue
involves the delegation of NEPA responsibilities to State and local agencies and
Tribes. Some State agencies have suggested that States be delegated the
responsibilities for Federal NEPA analyses and documentation, especially where the
Federal agency role is limited to approving funding.

The task force notes that State laws vary considerably and are not identical to NEPA.
Delegation of the NEPA process to State and local agencies and Tribes would not alter
the existing decisionmaking responsibilities of Federal agencies, which are derived
from other statues. NEPA responsibilities have been delegated by statute when a local
or tribal government is the decisionmaker such as the release of Community
Development Block Grant and Home funds under Title I of the Housing and
Community Development Act of 1974'™ and the release of funds under the Native
American Housing Assistance and Self-Determination Act of 1996."” State or local
agencies cannot be delegated the responsibility for Federal decisions without changes
in Federal and, possibly, State law.

CEQ should continue to support efforts to merge or synchromz&éederal State, local,
and Tribal NEPA processes (see the Federal and Inter Q\@Q‘fﬁ’ent Collaboration
chapter of this report). When legal issues ageﬁ@& 1g bézlf)}aj t- or agency-specific
and should be addressed in the co“tQ( c@h éjr ise! Establishing legal forums,
as discussed later in this :{l}@ﬁ.xl\%lé) 1(&@&& anism to identify issues that merit

el
broad attentl,onR\\l 5 arC ‘(\N

r@&f&llonal Issues and Recommendations

Based on Cornrnents and input received, the task force developed specific
recommendations for four additional areas that were considered: coordinating
compliance with other laws; alternatives; social, cultural and economic effects analyses;
and disputes and post-decisional reviews. The discussion and recommendations are
provided in the following four sections.

7.2.1. Coordinating Compliance with Other Laws

Public comment and agency interviews identified several laws that are closely
associated with environmental analysis under NEPA and, therefore, obligate agencies
to comply with them as an integral part of the NEPA process. The need to synchronize
the analyses is important for the NEPA process to be an effective tool. The most
common laws cited were the Endangered Species Act'®, the National Historic
Preservation Act,'” the Federal Water Pollution Control Act commonly called the

106 42 U.S.C. § 5301 et seq.
107 25 U.S.C. § 4101 et seq.
108 16 U.S.C. § 1531 et seq.
109 16 U.S.C. § 470 et seq.
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Clean Water Act', and the Clean Air Act." Agencies attempt to conduct compliance
analyses concurrently, but they often perform them sequentially.

For example, integrating the NEPA process with Section 7 of the Endangered Species
Act, which requires consultation with the U.S. Fish and Wildlife Service and/or The
National Marine Fisheries Service (NOAA Fisheries), is a long-standing concern. CEQ
and various agencies have worked with the Fish and Wildlife Service and NOAA
Fisheries to better integrate the requirements of Section 7 consultation into NEPA
requirements. The efforts focus on addressing Endangered Species Act requirements
earlier in the NEPA process, which can expedite informal and formal consultation
which typically occurs toward the end of the NEPA process.

Despite these laudable efforts, Federal agencies still perceive the Section 7 consultation
as a major challenge for efficient analyses. Respondents suggested two specific and
very different approaches. One suggestion was that CEQ should work with the Fish
and Wildlife Service and NOAA Fisheries to change the Section 7 consultation process
and allow agencies greater flexibility in deciding when formal consultation is required.
The other approach was to address Section 7 requirements separately from the NEPA
process as a part of project implementation. Agencies that routinely accomplish Section
7 consultation understand how and when to efficiently align it with the NEPA process,
however, limited resources and changing priorities often preclude efficient integration.
Implementing solutions for greater efficiency in consultation will continue to.laf'e
challenging and continue to be addressed by the regulatory agengiee%\ SGY\J(\)'\KZ
O
Consultation with State Historic Preservation O((iqe_ré«ln%érF i \]196’ c?f the
National Historic Preservation Act has reest m%e@(l‘t&g n from the Federal
agencies because of recent _cha\ng‘dﬁﬁe’the %eeﬁw\a 6 procedures. The new
procedures allow Fe@%m\ggénc'e? 56511%3@ with the Section 106 requirements
through the NEPA prgﬁde(\?s_ﬂ@%]iég should work with the Advisory Council on Historic
Preservation and Fedeéral agencies to develop guidance on how to implement such a
consolidated process.

Addressing conformity requirements in the Clean Air Act and total maximum daily
loads and 404 permitting requirements in the Clear Water Act during the NEPA process
usually present project-specific challenges and change from State-to-State and area-to-
area because of the varied and complex issues that can arise. The task force believes
that to coordinate these laws with the NEPA process, Federal, State, local, and tribal
regulatory agencies should develop specific memoranda of agreement. These
agreements would be tailored to agency mission, project scope, and the potential
impacts to air and water resources.

Many agencies could benefit from CEQ guidance that outlines efficient measures and
timing for integrating various environmental requirements with all NEPA processes,

11033 U.s.C. § 1251 et seq.
111 42 US.C. § 7401 et seq.
112 Advisory Council on Historic Preservation, “Coordination with the National Environmental Policy Act,” 36 C.E.R. § 800.8 (2003).
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including programmatic analyses and documents. The guidance should address the
requirements for aligning the requirements for: Section 7 of the Endangered Species
Act; Section 106 of the National Historic Preservation Act; conformity analyses
under the Clean Air Act; and the total maximum daily load and Section 404
requirements of the Clean Water Act. A template for such guidance could be the
Department of Transportation’s Red Book, Applying the Section 404 Permit Process
to Federal-aid Highway Projects (FHWA 1988),"™ which was developed by the
Federal Highway Administration, U.S. Army Corps of Engineers, EPA, Fish and
Wildlife Service, and National Marine Fisheries Service. Whenever possible, CEQ
should coordinate its efforts with existing initiatives addressing the integration of
environmental requirements.

The task force recommends that CEQ, in consultation with the Environmental
Protection Agency, Advisory Council on Historic Preservation, Fish and Wildlife
Service, NOAA Fisheries and other agencies with experience in complying with ESA,
NHPA, CAA and CWA, develop a CEQ handbook on effectively integrating ESA
Section 7 consultation, NHPA Section 106 coordination, CAA conformity requirements,
and CWA total maximum daily loads and Section 404 requirements with the NEPA
process.

7.2.2. Alternatives

Comments submitted to the task force identified several % q&\@&mected with
alternatives. Concerns exist over the defmltlon%)% g rnatlve criteria and
methods for identifying alternatives, a abwt@eé nning influences the

\J
range of alternatives. o Uﬂc\\ F e‘o(

e(s \©
Interview; &“@h 56 egﬁf& issues concerning the definition of the no-action
alterna@e a environmental assessments. CEQ defined the no-action
alternatiy®)"*'and the task force believes further clarification is unnecessary. Most
agencies 1nd1cated that they did not have problems associated with generating
alternatives. Concerns were expressed about how to decide which alternatives to
consider in detail and which to eliminate from detailed evaluation. The task force
believes that this is determination best left to individual agencies to address on a
project-by-project basis.

As agencies gain success using collaborative planning and decisionmaking models, the
agencies suggest focusing on a few good alternatives rather than a large number of
alternatives. Agencies believe that collaborative efforts will likely result in a

narrow set of refined, agreed upon alternatives, while other alternatives will be

113 Federal Highway Administration, “Applying the Section 404 Permit Process to Federal-Aid Highway Projects” (Sept. 1998),
available at

http:/ /nepa.fhwa.dot.gov/ReNepa/ReNepa.nsf/aa5aec9f63be385c852568cc0055eal6 /6f708d283ad7a7c485256d63000bbce5?
OpenDocument.

114 The no action alternative is interpreted to accommodate proposals for projects where no action means the proposed activity does
not take place and to accommodate proposals that involve ongoing programs, such as updating a land management plan where no
action means no change from the current management plan. Council on Environmental Quality, “Forty Most Asked Questions
Concerning CEQ'’s National Environmental Policy Act Regulations,” 46 Fed. Reg. 18,026 (Mar. 23, 1981), Question 3, available at
http://ceq.eh.doe.gov/nepa/regs/40/40P1.htm.
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eliminated early in the analysis process. A challenge to the success of this approach is
to include potentially interested parties early to ensure that relevant alternatives are
not prematurely eliminated. However, the task force believes that it would be
reasonable for CEQ to explore this approach.

The task force recommends that CEQ explore the use of collaboration to develop and
refine alternatives by working with a facilitator, such as the US Institute for
Environmental Conflict Resolution, and then provide guidance that outlines how
agencies can document the process of refining a proposal and conform to the
regulations requiring the rigorous and objective evaluation of reasonable alternatives."

7.2.3. Social, Cultural, and Economic Analyses

Concerns continue to be voiced that agencies do not adequately address social,
cultural, and economic effects, nor do they consider the whole of the “human
environment” " Section 102(2)(B) of NEPA requires that unquantified environmental
amenities and values be considered along with economic and technical considerations.
Additionally, CEQ regulations include historic, cultural, economic, and social impacts
in the definition of effects"” Although social and economic effects alone might not
require an agency to develop an EIS, the effects must be addressed as part of the NEPA
process.

CEQ has not provided guidance to Federal agencies about how to deV an@e
integrate social, cultural, and economic analyses into the NE '\2
responsibility for developing and implementing such lﬁ roc

remained with individual agencies. CE%wlaﬂ@\\l ed %{1@ \ﬁ% env1ronmental

justice as a special case of social ayévygl a0
i\ aYC“Ne
When CEQ recogmz? % %uﬁﬁ{a@ve effects analysis was problematic for many
agencies, a cumulatw&%ﬁec@s publication was developed (CEQ 1997b). The task force
believes that CEQ guidance on social, cultural, and economic analyses would also be
beneficial as agencies respond to greater inquiries regarding such analyses. Agencies
commented that the existing guidance on environmental justice has been helpful in
addressing this specific aspect of social and economic analysis. The task force reasons
that similar guidance on social, cultural and economic analyses would improve the
quality and efficiency of this aspect of the NEPA process.

The task force recommends that CEQ develop a handbook on social, cultural, and
economic analysis similar to the cumulative effects publication.

115 40 C.FR. § 1502.14.

116 Content Analysis Team, Forest Service, “Summary of Public Comment—NEPA Task Force” (Dec. 20, 2002), available at
http://ceq.eh.doe.gov/ntf/comments/comments.html.

117 40 C.ER. § 1508.8 (2003).

118 Council on Environmental Quality, “Environmental Justice—Guidance Under the National Environmental Policy Act”
(Dec. 1997), available at http:/ /ceq.eh.doe.gov/nepa/regs/ej/justice.pdf.
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7.2.4. Disputes and Post-decisional Reviews

The topic of post-decisional administrative reviews received many comments both in
favor of and opposed to these administrative processes Concerns centered on
whether agencies were implementing the project and mitigation measures either as
described in the NEPA documents or in the most efficient manner possible. NEPA and
the CEQ regulations focus on the pre-decisional aspects of integrating environmental
considerations into decisionmaking and do not address post-decisional administrative
processes for appeal by the public regarding decisions subject to NEPA. In certain
cases, Congress has imposed post-decisional requirements on agencies."

The task force is not suggesting that CEQ prescribe post-decisional processes. Rather, the
task force recommends that CEQ study the effectiveness of alternatives for resolving
disputes, including those over environmental mitigation and the most efficient
implementation methods, both during and after the NEPA process. Such a study could be
done through the US Institute for Environmental Conflict Resolution or another
organization that specializes in conflict resolution. Results of such studies could be used
to further improve the efficiency and effectiveness of the NEPA process.

The task force recommends that CEQ study the effectiveness of alternatives for
resolving disputes, including those concerning environmental mitigation and
improving project implementation, both during and after the NEPA process.

\\Ce
S\. 56(20 ,\2
The task force developed three rec“m}m&h atiog)s({yaoﬁg action that will facilitate
efforts to address any and@.@\dﬂﬁe is L@ﬁ\agc? pecific recommendations made
throughout is‘lgptﬁ{(,%nd theyphotdd be implemented as soon as possible. These

recorrgmg{‘d \t?ons,\ﬁlg@‘fb@ e tools to CEQ and NEPA practitioners that will improve
the N %@r@&'s

7.3.1. Increase Staff

CEQ provides advice and counsel to agencies on priority projects and situations
important to the Administration, and on projects that could establish a NEPA
precedent. These consultations were considered valuable to the agencies involved. The
task force recognizes that CEQ is not sufficiently staffed to provide all the services and
consultation demanded. Especially lacking is the capacity to provide hands-on
consultation with agencies to improve NEPA implementation and environmental
analysis. Additional staff would also enhance CEQ’s ability to implement task force
recommendations.

7.3. Three General Recommendat{g&gz

The task force recommends that CEQ establish an additional professional position, or
positions, to provide technical NEPA process consultation and better coordinate
advice and guidance to agencies about improving NEPA implementation and
environmental analysis.

119 Content Analysis Team, Forest Service, “Summary of Public Comment—NEPA Task Force” (Dec. 20, 2002), available at
http:/ /ceq.eh.doe.gov/ntf/comments/comments.htm].

120 The Forest Service’s administrative appeal process was mandated by Congress in 1992 (P.L. 102-381) and is codified at
36 C.ER. Pt. 215 (1993).
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7.3.2. Annual Legal Forums

The discussion of definitions and legal standards of review further highlighted the
need raised during several discussions of the focus areas, to more actively engage
agency counsel with NEPA practitioners to discuss issues that are raised in litigation.
CEQ should conduct annual NEPA Legal Forums to discuss important NEPA legal
developments. Legal conferences held by agencies and other organizations could
identify issues in areas of interest to practitioners that could benefit from CEQ
guidance or clarification. An annual NEPA Legal Forum could provide a NEPA-legal-
lessons-learned mechanism, identify the need for new CEQ guidance, and facilitate a
consensus on NEPA legal issues. The proceedings of the forum should be prepared and
made available to all NEPA practitioners.

The Task Force recommends CEQ hold annual NEPA Legal Forums to discuss
important NEPA legal developments; discuss and recommend any CEQ guidance
that might need to be clarified as a result of this case law; discuss NEPA issues of
interest to the NEPA community; and facilitate consensus on addressing legal issues
whenever possible.

7.3.3. Develop Handbook

As the task force discussed various issues, it became clear that the lack of a central
repository of guidance organized by specific topics often results in unintentio
neglect of existing guidance. Although NEPA practitioners are farmh B\Jt\’l orty
Most Asked Questions Concerning CEQ’s NEPA Regulatgs?ttﬁﬁ ]@ @ﬁ\ r
with other valuable CEQ guidance. Ex1st1ng refer@\fe\a}l g é@i{)@ﬁﬁa etials should
be compiled and available by topic hea dt%g\a y all members of the
NEPA community. R\\, \0\\16

(:,\’i\G 65 ar©
The task force recom s@%’t/gEQ develop a handbook that provides existing
guidance identified by ¥opic areas and is supplemented as new guidance is issued.
The guidebook should be published on the Web, with updates published periodically
in hardcopy to ensure accessibility.

7.4. Summary of Additional Recommendations

The task force developed additional specific recommendations described above. Four
of those address several additional issues of concern. The last three facilitate efforts to
address all areas of consideration and should be implemented as soon as possible. The
task force recommends that CEQ:

% Develop a handbook to effectively integrate the NEPA process with
Endangered Species Act Section 7 consultation, National Historic
Preservation Act Section 106 coordination, Clean Air Act conformity
requirements, and Clean Water Act total maximum daily load and
Section 404 requirements in consultation with the Environmental
Protection Agency, Advisory Council on Historic Preservation, Fish and
Wildlife Service, NOAA Fisheries and other agencies, as appropriate.
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% Explore the use of collaboration to develop and refine alternatives by
working with a facilitator, and then provide guidance that outlines how
agencies can document the process of refining a proposal and
conforming to the CEQ regulations requiring the rigorous and objective
evaluation of all reasonable alternatives.

% Develop a handbook on social, cultural and economic analysis similar to
the cumulative effects and environmental justice publications.

% Study the effectiveness of alternatives for resolving disputes, including
those about environmental mitigation and project implementation, both
during and after the NEPA process.

% Establish a professional position, or positions, to provide technical
NEPA process consultation and better coordinate advice and guidance to
agencies about improving NEPA implementation and environmental
analysis.

% Convene an annual NEPA legal forum to discuss important NEPA case
law from that year, recommend any CEQ guidance needing clarification
as a result of the case law, discuss other NEPA issues of interest, and
facilitate a consensus on addressing legal issues.

% Develop a handbook that provides existing guidance ideréified by topic
areas, is supplemented as new guidance is issu,ecdsgm’ \&published on

the NEPAnet Website and in hardc%}-l.v ores 9 2()'\

Wy V- N
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Conclusion

The recommendations were crafted by individual task force teams and adopted by the
entire task force. The recommendations are presented in the various chapters. The text
of this report fully describes the recommendations, providing both context and
additional task force insight on their implementation.

Three General Recommendatlg(pgs SeV\JC‘)G2
S. 207

The task force concluded that there are three\ﬁqgérs}i Cross @)x@cslmmendatlons for

CEQ action that will facilitate efﬁoré(tg € the @P@Qroeess more effective and

efficient. We believe that i fh‘@ée general recommendations would also

enhance action on S}E@[‘f{ fq%@écommendahons, and therefore, they should be

implemented as soon p§@essible.

The task force recommends that CEQ:

1. Establish an additional professional position, or positions, to provide
technical NEPA process consultation and better coordinate advice and
guidance to agencies about improving NEPA implementation and
environmental analysis.

2. Conduct annual NEPA Legal Forums to discuss important NEPA legal
developments; recommend and discuss any CEQ guidance that might
need to be clarified as a result of this case law; discuss NEPA issues of
high interest to the NEPA community; and facilitate consensus on
addressing legal issues whenever possible.

3. Develop a CEQ develop a handbook that provides existing guidance
identified by topic areas and is supplemented as new guidance is issued.
The guidebook should be published on the Web, with updates published
periodically in hardcopy.
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Priority Recommendations

Recognizing that priorities must be set and understanding that action on the remaining
recommendations should also be taken, the task force recommends that CEQ initially
focus on the following five recommendations regarding categorical exclusions,
environmental assessments, federal and interagency collaboration, programmatic
analyses and tiering, and adaptive management and monitoring.

1.Categorical Exclusions

The task force recommends that CEQ issue guidance to clarify and promote consistent
practices for the development, documentation, public review, approval, and use of
categorical exclusions by Federal agencies.

2. Environmental Assessments

The task force recommends that CEQ issue guidance to:

\1\0e
% Recognize the broad range in size of EAs ‘5\ gel
% Clarify that the size of env1ronn\_)1@ sess t@sh%’gld be

commensurate w Q mfud @\B& exity of environmental
ns,

issues, p b{],%(@l h’(@gﬁo@ t scope;
’P%@l%e t&e{ﬁ)ﬁgnum requirements for short environmental
\Q@ys nts; and

% Clarify the requirements for public involvement, alternatives, and
mitigation for actions that warrant longer environmental assessments
including those with mitigated findings of no significant impact.

In the near term, CEQ should issue a clarifying memo reiterating the minimum
statutory and regulatory requirements for EAs when a short EA is warranted.

3. Federal and Interagency Collaboration

The task force recommends that CEQ form a Federal Advisory Committee to provide
advice to CEQ on:

% Identifying, developing, and sharing methods of engaging Federal,
State, local, and tribal partners in training designed to educate
them about the principles of NEPA, agencies” missions, and
collaboration skills.
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% Developing guidance addressing the components of successful
collaborative agreements and providing templates applicable to various
situations and stages of the NEPA process.

% Developing training for the public on NEPA requirements and effective
public involvement.

% Developing a “Citizen’s Guide to NEPA.”

4. Programmatic Analyses and Tiering

The task force recommends that CEQ convene a Federal Advisory Committee to
provide advice to CEQ on the different uses of programmatic analyses, tiering, and
associated documentation; and, where necessary, provide advice on guidance or
regulatory change to clearly define the uses and appropriate scope, range of issues,
depth of analyses, and the level of description required in NEPA documentation.

5. Adaptive Management and Monitoring

The task force recommends that CEQ convene an adaptive managemeg }Cﬁoup to
assess the applicability of NEPA guidance and regulatlons relat iﬁ'\z
management and to consider integrating the N EPA h&ﬁs it en \1

management systems. The proposed woé’(és ppropriate
adaptive management guldance or ry ch ée@ﬂurther we recommend that
the work group initiate -“i\]@t 63 1mplement and document
representative actionts @s Mé e management approach during the NEPA
process and work col %}Vely with CEQ to identify aspects of the analyses and
documentation requiring CEQ guidance or regulatory action.

The Role of Technology

CEQ can also facilitate and enhance NEPA improvement by acting on the
recommendations in the Technology and Information Management and Security
chapter. Agencies will continue, with or without CEQ, to develop information
technologies and systems and improve information management to improve their
NEPA processes. The task force believes that CEQ leadership, especially in a
coordinating role, to encourage and facilitate the exchange of information among
agencies and between the NEPA and information technology /information
management communities has the potential to greatly enhance that progress.
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Future Steps

The task force identified as priority recommendations those whose implementation we
felt would best help NEPA practitioners improve the efficiency and effectiveness of the
NEPA process. The recommendations presented in the Conclusion merit immediate
attention and the remaining recommendations presented in the body of this report
should be implemented in the future.

The task force included the mechanism for implementing the recommendations (e.g.,
FACA committee, working group) and we recognize that in some cases a different
mechanism may ultimately be used. Making progress on implementing the
recommendations to improve and modernize the NEPA process is what matters most.

This task force report will be published in hardcopy and electronic form. The report
will be distributed using established distribution lists as well as by posting on the task
force web page. After publishing and considering the report, CEQ will then inform the
public and other agencies how it will address these recommendations.

We hope that our efforts provide the groundwork for a renewed and dynamic process
to improve and modernize NEPA implementation.

ce
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EXECUTIVE OFFICE OF THE PRESIDENT

COUNCIL ON ENVIRONMENTAL QUALITY
WASHINGTON, D.C. 20503

January 30, 2002

MEMORANDUM FOR THE HEADS OF FEDERAL AGENCIES

FROM: JAMES CONNAUGHTO
Chair

SUBJECT: COOPERATING AGENCIES IN IMPLEMENTING THE PROCEDURAL
REQUIREMENTS OF THE NATIONAL ENVIRONMENTAL POLICY ACT

The purpose of this Memorandum is to ensure that all Federal agencies are actively
considering designation of Federal and non-federal cooperating agencies in the preparation of
analyses and documentation required by the National Environmental Policy Act (NEPA), and to
ensure that Federal agencies actively participate as cooperating agencies in other agency’s NEPA
processes. ' The CEQ regulations addressing cooperating agencies status (40 C.F.R. §§ 1501.6
& 1508.5) implement the NEPA mandate that Federal agencies respon51ble for preparing NEPA

analyses and documentation do so “in cooperation with State and l ents” and other
agencies with jurisdiction by law or special expertise. 4 )@@24332(2)) Despite
previous memoranda and guidance from CE {s]omé enc1es uctant to engage other

Ec@ ﬁ addmon 'some Federal agencies

Federal and non-federal agencies asqI
n agency, resulting in an inconsistent

remain reluctant to assumﬁ;qaf
implementation ) a(

Studies reﬁghng the efﬁcwncy, effectiveness, and value of NEPA analyses conclude
that stakeholder involvement is important in ensuring decisionmakers have the environmental
information necessary to make informed and timely decisions efﬁclently Cooperating agency
status is a major component of agency stakeholder involvement that neither enlarges nor
diminishes the decisionmaking authority of any agency involved in the NEPA process. This

' Cooperating agency status under NEPA is not equivalent to other requirements calling for an agency to engage
another governmental entity in a consultation or coordination process (e.g., Endangered Species Act section 7,
National Historic Preservation Act section 106). Agencies are urged to integrate NEPA requirements with other
environmental review and consultation requirements (40 C.F.R. § 1500.2(c)); and reminded that not establishing or
ending cooperating agency status does not satisfy or end those other requirements.

? Memorandum for Heads of Federal Agencies, Subject: Designation of Non-Federal Agencies to be Cooperating
Agencies in Implementing the Procedural Requirements of the National Environmental Policy Act, dated July 28,
1999; Memorandum for Federal NEPA Liaisons, Federal, State, and Local Officials and Other Persons involved in
the NEPA Process, Subject: Questions and Answers About the NEPA Regulations (NEPA’s Forty Most Asked
Questions), dated March 16, 1981, published at 46 Fed. Reg. 18026 (Mar. 23, 1981), as amended.

3 E.g., The National Environmental Policy Act — A Study of its Effectiveness After Twenty-Five Years, CEQ, January
1997 i
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memo does not expand requirements or responsibilities beyond those found in current laws and
regulations, nor does it require an agency to provide financial assistance to a cooperating agency.

The benefits of enhanced cooperating agency participation in the preparation of NEPA
analyses include: disclosing relevant information early in the analytical process; applying
available technical expertise and staff support; avoiding duplication with other Federal, State,
Tribal and local procedures; and establishing a mechanism for addressing intergovernmental
issues. Other benefits of enhanced cooperating agency participation include fostering intra- and
intergovernmental trust (e.g., partnerships at the community level) and a common understanding
and appreciation for various governmental roles in the NEPA process, as well as enhancing
agencies’ ability to adopt environmental documents. It is incumbent on Federal agency officials
to identify as early as practicable in the environmental planning process those Federal, State,
Tribal and local government agencies that have jurisdiction by law and special expertise with
respect to all reasonable alternatives or significant environmental, social or economic impacts
associated with a proposed action that requires NEPA analysis.

The Federal agency responsible for the NEPA analysis should determine whether such
- agencies are interested and appear capable of assuming the responsibilities of becoming a
cooperating agency under 40 C.F.R. § 1501.6. Whenever invited Federal Tribal and local
agencies elect not to become cooperating agencies, they should stillib&¢onsi for inclusion
in interdisciplinary teams engaged in the NEPA pr don stribgtié?ﬁ for review and
comment on the NEPA documents. Federal a@ﬁndl:ﬁ e%:ﬁg\ﬁycepi cooperating agency
status in whole or in part are obli% ) nddo@ra est and provide a copy of their
response to the Council. (60\22\11 IW&Y)G
P 3(3\’i AT 50

In order to ; iaf the NEPA process proceeds efficiently, agencies responsible for
NEPA analysis are urged to set time limits, identify milestones, assign responsibilities for
analysis and documentation, specify the scope and detail of the cooperating agency’s
contribution, and establish other appropriate ground-rules addressing issues such as availability
of pre-decisional information. Agencies are encouraged in appropriate cases to consider
documenting their expectations, roles and responsibilities (e.g., Memorandum of Agreement or
correspondence). Establishing such a relationship neither creates a requirement nor constitutes a
presumption that a lead agency provides financial assistance to a cooperating agency.

Once cooperating agency status has been extended and accepted, circumstances may
arise when it is appropriate for either the lead or cooperating agency to consider ending
cooperating agency status. This Memorandum provides factors to consider when deciding
whether to invite, accept or end cooperating agency status. These factors are neither intended to
be all-inclusive nor a rote test. Each determination should be made on a case-by-case basis
considering all relevant information and factors, including requirements imposed on State, Tribal
and local governments by their governing statutes and authorities. We rely upon you to ensure
the reasoned use of agency discretion and to articulate and document the bases for extending,
declining or ending cooperating agency status. The basis and determination should be included
in the administrative record.



CEQ regulations do not explicitly discuss cooperating agencies in the context of
Environmental Assessments (EAs) because of the expectation that EAs will normally be brief,
concise documents that would not warrant use of formal cooperating agency status. However,
agencies do at times — particularly in the context of integrating compliance with other
environmental review laws — develop EAs of greater length and complexity than those required
under the CEQ regulations. While we continue to be concerned about needlessly lengthy EAs
(that may, at times, indicate the need to prepare an Environmental Impact Statement (EIS)), we
recognize that there are times when cooperating agencies will be useful in the context of EAs.
For this reason, this guidance is recommended for preparing EAs. However, this guidance does
not change the basic distinction between EISs and EAs set forth in the regulations or prior
guidance.

To measure our progress in addressing the issue of cooperating agency status, by
October 31, 2002 agencies of the Federal government responsible for preparing NEPA analyses
(e.g., the lead agency) shall provide the first bi-annual report regarding all EISs and EAs begun
during the six-month period between March 1, 2002 and August 31, 2002. Thisis a periodic
reporting requirement with the next report covering the September 2002 — February 2003 period
due on April 30, 2003. For EISs, the report shall identify: the title; potential cooperating
agencies; agencies invited to participate as cooperating agencies; agencies that requested
cooperating agency status; agencies which accepted cooperating agency status; agencies whose
cooperating agency status ended; and the current status of the EIS. Assémpﬁ rting form is at
attachment 2. For EAs, the report shall provide the num eﬁeﬁx and ‘involving
cooperating agency(s) as described in attachmen 2\)88( , T boqsgagd ts of local
Wcm’sgum.‘ e

governments that have received authori eral & the responsibilities for
preparing NEPA analyses ﬁ@@%& \M@ ith these reporting requirements.
ffic 5 al
If you ha?e%gy ?oncerning this memorandum, please contact Horst G.
Greczmiel, Associuté’Director for NEPA Oversight at 202-395-5750,
Horst_Greczmiel@ceq.eop.gov, or 202-456-0753 (fax).
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Factors for Determining Whether to Invite, Decline or End Cooperating Agency Status

1. Jurisdiction by law (40 C.F.R. § 1508.15) — for example, agencies with the authority to
grant permits for implementing the action [federal agencies shall be a cooperating agency
(1501.6); non-federal agencies may be invited (40 C.F.R. § 1508.5)]: ,
® Does the agency have the authority to approve a proposal or a portion of a
proposal?
¢ Does the agency have the authority to veto a proposal or a portion of a
proposal?
® Does the agency have the authority to finance a proposal or a portion of a
proposal?

2. Special expertise (40 C.F.R. § 1508.26) — cooperating agency status for specific
purposes linked to special expertise requires more than an interest in a proposed action
[federal and non-federal agencies may be requested (40 C.F.R. §§ 1501.6 & 1508.5)]:

® Does the cooperating agency have the expertise needed to help the lead agency

meet a statutory responsibility?

¢ Does the cooperating agency have the expertise developed to carry out an
agency mission? \CE

¢ Does the cooperating agency have the relat ?&@xﬁ&%@
experience? ary 9,

e Does the oooperatmg biave the ardmg the proposed
actxons re o e@§f regional, State and local land use

6‘3'@19% 502.16(c))?

3. Do the agetks‘i% u(r)lderstand what cooperating agency status means and can they legally
enter into an agreement to be a cooperating agency?

4. Can the cooperating agency participate during scoping and/or throughout the
preparation of the analysis and documentation as necessary and meet milestones
established for completing the process?

5. Can the cooperating agency, in a timely manner, aid in:
® identifying significant environmental issues [including aspects of the human
environment (40 C.F.R. § 1508.14), including natural, social, economic,
energy, urban quality, historic and cultural issues (40 C.F.R. § 1502.16)]?
¢ eliminating minor issues from further study?
identifying issues previously the subject of environmental review or study?
identifying the proposed actions’ relationship to the objectives of regional,
State and local land use plans, policies and controls (1502.16(c))?
(40 C.F.R. §§ 1501.1(d) and 1501.7)

6. Can the cooperating agency assist in preparing portions of the review and analysis and
resolving significant environmental issues to support scheduling and critical milestones?
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7. Can the cooperating agency provide resources to support scheduling and critical
milestones such as:
¢ personnel? Consider all forms of assistance (e.g., data gathering; surveying;
compilation; research.
e expertise? This includes technical or subject matter expertise.
funding? Examples include funding for personnel, travel and studies.
Normally, the cooperating agency will provide the funding; to the extent
available funds permit, the lead agency shall fund or include in budget
requests funding for an analyses the lead agency requests from cooperating
agencies. Alternatives to travel, such as telephonic or video conferencing,
should be considered especially when funding constrains participation.
¢ models and databases? Consider consistency and compatibility with lead and
- other cooperating agencies’ methodologies.
o facilities, equipment and other services? This type of support is especlally
relevant for smaller governmental entities with limited budgets.

8. Does the agency provide adequate lead-time for review and do the other agencies
provide adequate time for review of documents, issues and analyses‘7 For example, are
either the lead or cooperating agencies unable or unwilling to consis Qmiﬁlclpate in

meetings in a timely fashion after adequate time for rev1 s§izes and
analyses? . (

\\ N- e‘OVUa
9. Can the cooperatmg y's final decisionmaking authority
regarding the sco g authonty to define the purpose and need for
the proposed ac e, 1s an agency unable or unwilling to develop
mformanon/analﬁiébf ternatives they favor and disfavor?

10. Are the agency(s) able and willing to provide data and rationale underlying the
analyses or assessment of alternatives?

11. Does the agency release predecisional information (including working drafts) in a
manner that undermines or circumvents the agreement to work cooperatively before
publishing draft or final analyses and documents? Disagreeing with the published draft or
final analysis should not be a ground for ending cooperating status. Agencies must be
alert to situations where state law requires release of information.

12. Does the agency consistently misrepresent the process or the findings presented in the
analysis and documentation?

The factors provided for extending cooperating agency status are not intended to be all-
inclusive. Moreover, satisfying all the factors is not required and satisfying one may be
sufficient. Each determination should be made on a case-by-case basis considering all
relevant information and factors.
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Sample Report to the Council on Environmental Quality
on Cooperating Agency (CA) Status
March 1, 2002 to August 31, 2002

L Environmental Impact Statements:
1. 2. etc.
EIS ‘ (Title of EIS)
Potential CA (Name of potential CA)
Invited CA (Name of potential CA
and basis — identify the
jurisdiction by law or
special expertise)
Agency Requesting CA (Name of potential CA
Status and basis — identify the
jurisdiction by law or
special expertise)
CAs (Name of CA engaged in
_ the EIS)
CA Status not Initiated or | (e.g., name of agency — S e \Co
Ended reason status was not of est 23'\2
initiated or was ended -© - ary O
see exag below eV
Status of EIS . n Yy;
G Fﬁﬁmﬁﬁ‘m

\
WNO- published mm/dd/yy;
ROD published
mm/dd/yy)

Examples of reasons CA status was not initiated or why it ended:

1.

2.
3. Potential CA unable to agree to participate during scoping and/or throughout the preparation of the

4.

Lack of special expertise — identify the expertise sought by the lead agency and/or offered by the

potential cooperating agency).
State, Tribal or local entity lacks authority to enter into an agreement to be a CA.

analysis and documentation as necessary and meet milestones established for completing the process.
Potential or active CA unable or unwilling to identify significant issues, eliminate minor issues, identify
issues previously studied, or identify conflicts with the objectives of regional, State and local land use
plans, policies and controls in a timely manner.

Potential or active CA unable or unwilling to assist in preparing portions of the review and analysis and
resolving significant environmental issues in a timely manner. ‘

Potential or active CA unable or unwilling to provide resources to support scheduling and critical
milestones.

.~ Agency unable or unwilling to consistently participate in meetings or respond in a timely fashion after

adequate time for review of documents, issues and analyses.
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8. CA unwilling or unable to accept the lead agency's decisionmaking authority regarding the scope of the
analysis, including authority to define the purpose and need for the proposed action or to develop
information/analysis of alternatives they favor and disfavor.

9. Agency unable or unwilling to provide data and rationale underlying the analyses or assessment of
alternatives.

10. Agency releases predecisional information (including working drafts) in a manner that undermines or
circumvents the agreement to work cooperatively before publishing draft or final analyses and
documents.

11. Agency consistently misrepresents the process or the findings presented in the analysis and
documentation.

12. Other. Identify the other:

Environmental Assessments:

Total

Number of EAs started during the reporting period

Number of EAs involving potential CAs

Number of EAs where agencies were invited to participate

Number of EAs where agencies requested CA status \
=S \- Se{ A7)

Number of EAs where a CA status was not initiated or Was| enth‘er’—" o
the reasons identified \mc\\ N- F e‘of

Number of EAs invol CA lggﬁwﬁlgomg during the
reporting penod? aC 08,’\7%&

Number of EAs involvmg CAs begun and completed during the
reporting period
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EXECUTIVE OFFICE OF THE PRESIDENT

COUNCIL ON ENVIRONMENTAL QUALITY
WASHINGTON, D.C. 20503

CHAIRMAN
April 10, 2002
MEMORANDUM
TO: JAMES L. CONNAUGHTON
Chairman, Council on Environmental Quality
FROM: HORST G. GRECZMIEL

Associate Director for NEPA Oversight
SUBJECT: APPROVAL OF NATIONAL ENVIRONMENTAL POLICY
ACT TASK FORCE

Request you approve the CEQ National Environmental Policy Act Task Force
description, items it will examine and projected products.

Description: cen \Ce

The CEQ NEPA Task Force (NEPA TF) will focus o mgl?g’!@PA process.
Rapid advances in technology and inform tx\?n wing the events of
September 11, 2001 are the mgx?sgﬂx tors g the need to reassess NEPA
practices. Federal age esses (analyses conducted, documents
produced, %Rgﬁa on and management) under the NEPA planning

umbrella continue tq)@rs% uestlons over the efficiency, effectiveness and management
of the NEPA fittess in the 21% century. In addition to technology and information
security issues, the NEPA TF will focus on the implementation of NEPA with regard to
intra- and inter-governmental collaboration and the roles of lead, joint-lead, and
cooperating agencies. As it focuses on implementing NEPA, the NEPA TF will
specifically examine the relationship of programmatic and tiered analyses. The NEPA
TF will examine opportunities for using programmatic analyses; for example, examining
performance based alternatives to facilitate decisional outcomes that provide flexibility in
selecting alternatives that implement performance standards. The NEPA TF will also
examine opportunities to employ adaptive management during program/prOJ ect/activity
implementation and explore opportunities where greater clarity in the regulations or
guidance could afford greater efficiencies in analysis and documentation.

The Task Force will examine:
1. Current best practices and opportunities for technology to enhance the process
(e.g., data collection, electronic communication with stakeholders, GIS based
management, visualization in documentation).
2. Current best practices and protocols to identify and address information
security concerns (e.g., handling sensitive infrastructure and operational
scenarios) at various stages in the process (assembling administrative record;

Recycled Paper



scoping; initial studies and analyses; preparation of draft documents for
circulation; receiving and responding to comments; preparation and
distribution of final documents).

3. Current best practices and opportunities to improve the NEPA process by
examining the use of programmatic analyses to identify and support decisions
that provide flexibility, including adaptive management and using
environmental management systems, when implementing
policy/program/activity decisions.

4. Current best practices and opportunities to improve intragovernmental and
intergovernmental (Tribes, States and local governmental entities)
collaboration, by examining how agencies establish:

e Joint lead agency status.
e Cooperating agency status.
e Agency NEPA project preparation teams (e.g., IDT’s).

5. Opportunities to modernize NEPA practices and procedures regarding
e Establishing categorical exclusions.
¢ Management of public comments.

e Scope of environmental assessments and environmental impact
statements.

Projected Products: e\ \c©

The Task Force will provide recommendations for eith rep@i@ﬁ?, g@ée&ues or
developing additional guidance, and develop a. lze\gt ;\&Ece%pmc‘qh and forum. The
projected products mclude ‘ O\)V\

1. Proposed 6% usin
2. essing mformanon security concerns.
3. to modernize NEPA practices and procedures that

ad mtm- and inter-governmental collaboration, to include:
e Relationships between lead, joint-lead, and cooperating agencies;
e Collaboration without cooperating agency status; and
¢ NEPA preparation teams.
4.  Recommendations to modernize NEPA practices and procedures
regardmg
Programmatic analyses and tiering;
Performance based alternatives;
Adaptive management;
Scope of environmental impact statements and assessments;
Management of public comments; and
Establishing categorical exclusions.
5. Best Practices Publication (pamphlet & web-based) that includes:
¢ Technology to facilitate the NEPA process and analyses;
e Information security (handling sensitive information in NEPA
analyses and documentation);
¢ Examples of intra- and inter-governmental collaboration;



Approved:

e Examples of programmatic and tiered analyses that focus on
performance based alternatives; and

¢ Examples of adaptive management during program/project/activity
implementation.

Prioritized list of issues that merit further consideration.

es L. Connaughton
irman, Council on Environmental Quality
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Home | Privacy Statement

About the CEQ NEPA Task Force

Horst Greczmiel, the Council on Environmental Quality’s Associate Director for NEPA
Oversight, is the Director of the Task Force. At CEQ, he is responsible for overseeing and
implementing the NEPA and CEQ mandates to ensure that federal agencies integrate
environmental values into decision-making. Prior to joining CEQ in 1999, he was an
environmental law attorney with Coast Guard Headquarters and the United States Army.
In his fourteen years experience with NEPA, he has worked as an EIS team leader and
reviewer, and was responsible for policy development and litigation involving
environmental planning compliance responsibilities. He has an AB in Government and Law,
a JD, and an LLM in Environmental Law.

Anne Norton Miller, Director of the Environmental Protection Agency's (EPA) Office of
Federal Activities (OFA), is an agency representative serving part-time with the Task Force
as Deputy Director. At EPA, her office is responsible for working with other federal
agencies and coordinating EPA's reviews of major federal actions for tg cpotential
environmental impact under NEPA and Section 309 of the Cle RéiA also oversees
EPA's own compliance with NEPA and related cross- National

Historic Preservation Act and the Endangere i ers the official NEPA
filing system for the Council on Envmﬁaﬁt& % rdlnates the agency's
international enforcement é}nq)?qm ﬁ{@i In her over thirty year career she has
been involved with a_my irg al programs at the field, regional and
headquarters leveld ﬁcl % T\g‘?‘;\ds protection, sole source aquifer designation and field
investigations. She\y@sé AB in Biology and an MSc in Microbiology.

Rhey Solomon was detailed to CEQ from the U.S. Forest Service, Department of
Agriculture where he is the Assistant Director for Ecosystem Management Coordination. He
served as Assistant Director of the Task Force until December 31, 2002 and retired from
federal service on January 3, 2003. He had twenty-eight years experience with the Forest
Service at all levels of the agency: District, Forest, Region, and National Headquarters.
Rhey worked as a hydrologist, planner and environmental coordinator at the field level and
has lead interdisciplinary teams preparing EISs for projects, programs, and broad agency
policies. Rhey also teaches environmental policy and environmental impact analysis at
Johns-Hopkins University. He holds both a BS and an MS in Watershed Management.

Mark Colosimo is an agency representative from the Planning and Policy Division at
Headquarters, U.S. Army Corps of Engineers. Mark has thirteen years of experience
working with NEPA and environmental review processes in the Corps of Engineers
Regulatory, Civil Works and Military Programs. Mark’s undergraduate degree is in Biology,
and he has an MA in Environmental Planning focussed on GIS, an MS in Environmental
Science and Policy, and a PhD in Environmental Engineering.

Mary Gary is an agency representative from Environmental Protection Agency's (EPA)
Office of Federal Activities, responsible for project support. Since 1994 she has assisted in
organizing international and domestic conferences on Environmental Impact Assessment.
Prior to joining EPA, Mary was a customer service representative and administrative
assistant to the Vice-President of AOL Time Warner Cable TV in New York City.

http://ceq.eh.doe.gov/ntf/bios.html 7/21/2003
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Patricia E. Haman is an agency representative from the Environmental Protection
Agency'’s Office of Federal Activities (OFA). During her sixteen years with the EPA, Patricia
has performed program evaluations, worked on air quality issues and, for the past ten
years, served as OFA’s liaison to the Department of Transportation in the NEPA Compliance
Division. Patricia also serves as the EPA’s Historic Preservation Officer. She has a BA in
Public Policy and a Masters Degree in Public Administration.

Lee Jessee is a part-time agency representative from the Department of Energy (DOE).
At DOE, she is a senior environmental protection specialist in the Office of Environment,
Safety and Health, NEPA Policy and Compliance. She has twenty-two years of experience
in environmental issues, the last twelve years focusing on NEPA guidance and EIS reviews
of highly complex energy research projects. Lee is one of the creators and the site
administrator of CEQ's NEPAnet. She previously served on the White House Environmental
Technologies Task Force. Lee is administering the NEPA Task Force website and focusing
on information management issues to enhance the efficiency and effectiveness of NEPA.
Lee holds an AS in Technology (Engr.), BA Public Affairs and graduate studies in
Information Systems.

Matthew McMillen is an agency representative from the Department of Transportation’s
Federal Aviation Administration. He joined the Task Force on July 5, 2002. He is currently
an environmental protection specialist with the Federal Aviation Adminis ion's Office of
Environment and Energy, developing policy and guidance for th EPA and other
environmental programs. He has twenty years experiencg mor st in the
private sector directing, managing, performing, al\g ental impact
analyses prepared pursuant to NEPA a ring e guidance. He holds a BS
in Environmental Science and a&g r@@e@ﬁ\: ce Development

Michele McRae @a&‘é ‘Rﬁf?éentative from the Department of Interior's U.S.
Geological Survey % grapher at the USGS for the past six years, Michele specializes
in the use of geog ic information systems (GIS) for collection, management, and
analysis of geospatial data for diverse, interdisciplinary projects. Michele will be working
with the task force to explore opportunities for GIS to improve how agencies identify,
validate, and analyze environmental data; and to better communicate that information to
stakeholders and the general public. She has BS in geology.

Jordon Pope is an agency representative from the Department of Interior’s Bureau of
Land Management (BLM). He is a senior Planning and NEPA Analyst with BLM, and has
worked at all levels of the agency: area; district; state; Denver service center; and
national headquarters. Jordon has also worked at the Forest Service and Fish and Wildlife
Service. At BLM, he has served as a wildlife management biologist and management
specialist, natural resources manager and international affairs chief, and manager at the
district and state offices. In his thirty plus year career, Jordon has experience as a
résource specialist, supervisor, and manager, and has worked with BLM and other
agencies to develop national policies and policy guidance. He has both a BA and a BS in
Chemical, Biological and Physical Sciences, and graduate studies in geology.

Ramona Schreiber was an agency representative from the Department of Commerce,
National Oceanic and Atmospheric Administration (NOAA) until October 11, 2002. At
NOAA, she is the environmental protection specialist and NEPA coordinator in the Office of
Strategic Planning. Her focus includes national policy implementation, regional project
development, and agency training curricula. Ramona brings a comprehensive
understanding of environmental policy, coordination, strategic planning and habitat

http://ceq.eh.doe.gov/ntf/bios.html 7/21/2003
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conservation to the organization. Prior to joining NOAA in 1998, Ramona supported
national implementation of marine resource protection policies for the National Marine
Fisheries Service since 1993. Ramona has a BA in Biology and MS in Marine Science.

Focus Issues / Team Members

White House | Council on Environmental Quality | CEQ NEPAnet

To submit questions and comments regarding the operation of the NEPA Task Force website,
please use the NEPA Task Force Feedback System.
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COUNCIL ON ENVIRONMENTAL
QUALITY

National Environmental Policy Act
Task Force

AGENCY: Council on Environmental

Quality.
ACTION: Notice and request for
comments.

SUMMARY: The Council on
Environmental Quality (CEQ) has
formed a National Environmental Policy
Act (NEPA) task force (Task Force)
composed of representatives from a
variety of Federal agencies. The purpose
of the NEPA Task Force is to seek ways
to improve and modernize NEPA
analyses and documentation and to
foster improved coordination among all
levels of government and the public.
Federal agencies’ planning and
decision-making processes (analyses
conducted and documents produced)
using NEPA can obtain higher levels of
efficiency, clarity and ease of
management through the improved use
of existing authorities; better
information management; improved
‘interagency and intergovernmental
collaboration; and the use of new
technologies. CEQ invites comments on
the proposed nature and scope of NEPA
Task Force activities identified in this

notice and solicits examples of eﬁectw\\,

and intergovernmental collaboration
including joint-lead processes;

tic analyses and subsequent

' programma
tiered documents; and adaptive

management. In addition, the NEPA
Task Force will look at other NEPA
implementation issues such as the level
of detail included in agencies’
procedures and documentation for
promulgating categorical exclusions; the
structure and documentation of

- environmental assessments; and

implementation practices that would
benefit other agencies. CEQ envisions
the information gained and
disseminated by the NEPA Task Force
‘will help federal agencies update their
practices and procedures and better
integrate NEPA into federal agency
decision . At the end of six
months, the NEPA Task Force will
P a publication highlighting case
studies and any best practices that prove
worthy of broad dissemination.
Additionally, the NEPA Task Force will
make recommendations to CEQ
potential guidance and
potential regulatory changes based upon
the information collected. Any
regulatory changes would require public

NEPA process. Specific examples of
innovative technical approaches to the
assessment and communication of
potential environmental impacts are
sought. hicl's‘xmm les include use b(f )
00grap. tion system (G
goﬁware, document creation and
comment management systems. The
handling of sensitive infrastructure and
operational information will be
reviewed. The Task Force seeks your
input on this ttfp;c lTnd requests
responses to the following questions.

1. Where do you find dntg and
background studies to either prepare
NEPA analyses or to provide input or to
review and prepare comments on NEPA

. analyses? The information may include
scientific and statistical information in
printed or electronic form. Examples
include but are not limited to species or
wetlands inventories, air quality data,
field surveys, predictive models, and
trend analyses,

2. What are the barriers or challenges
faced in using information technologies
in the NEPA process? What factors
should be considered in assessing and
validating the quality of the

tain databases and
r::ihe: ;nd comment and be pub%ldgl?%s\ other A f environmental
ederal m{)ﬂh . on for environmental analyses?
wark m( Are these information sources mmz:::
f

To further the Lo
Force c
B
p cme%h Natio:

NEPA implementation practi i make the
develop a publication of ,’\’{Mf com:::gz ::fit f'lf:ther refine
including examples of best : the initial topic areas on which the Task
DATES: Written comments d be Force will focus, please nd to the
submitted on or before August 23, 2002.  following questions to help the NEPA

ADDRESSES: Electronic or facsimile
comments are preferred because foderal
offices experience intermittent mail
delays from security screening.
Electronic written comments can be sent
to the NEPA Task Force through the
NEPA Task Force link on the CEQ web
site at http://www.whitehouse.gov/ceq.
Written comments may be faxed to the
NEPA Task Force at (801) 517-1021.
Written comments may also be
submitted to the NEPA Task Force, P.O.
Box 221150, Salt Lake City, UT 84122.
Public comments received by the NEPA
Task Force will be available via the
NEPA Task Force link on the CEQ web
site at http://www.whitehouse.gov/ceq.
after the close of the comment period.

FOR FURTHER INFORMATION CONTACT:
Rhey Solomon at (202) 456-5432.

SUPPLEMENTARY INFORMATION: On May
20, 2002, CEQ established a NEPA Task
Force to review the current NEPA
implementing practices and procedures
in the following areas: Technology and
information management; interagency

Task Force identify current best
practices and specific opportunities to
enhance the NEPA process. If you are
submitting a proposed case study or best
practice, please provide a short
description of the case or practice and
how it ded to the relevant
questions below. If you are sending
attachments or supporting documents
with your comment, please send a hard
copy of the documents or an e-mail with
them directly attached to ensure
delivery and receipt. While URL and
web-site links are helpful, please
provide the information in your
comment and do not rely on URL and -
web-site links alone. To facilitate

managing the comments, please identify

the question number(s) to which you are
responding in study areas A through F
below.

A. Technology, Information
Management, and Information Security:
The NEPA Task Force will explore
opportunities for utilizing information

ement technelogies to enhance
mcﬁveness and efficiency of the

or project specific? Please describe any
protocols or standardization efforts that
you feel should be utilized in the

development and maintenance of these

4. What information management and
retrieval tools do you use to access,
query, and manipulate data when

re analyses or feviewing
gmf;gg%at are the key functions
and characteristics of these systems?

5. What are your preferred methods of
conveying or receiving information
about proposed actions and NEPA
analyses and for receiving NEPA
documents (e.g., paper, CD-ROM, web-
site, public meeting, radio, television)?
Explain the basis for your preferences.

6. What information management
technologies have been particularly
effective in communicating with
stakeholders about environmental issues

" and incorporating environmental values
into agency planning and decision
{(e.g., web sites to gather public
input or inform the public about a
proposed action or technological tools
to manage public comments)? What
objections or concerns have been raised
conce! the use of tools (e.g.,
concerns about broad public access)?

7. What factors should be considered
in balancing public involvement and
information security?

B. Federal and Inter-governmental
Collaboration: The NEPA Task Force
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will identify current best practices with
regard to collaboration among Federal
agencies and on an inter-governmental
basis with Tribal, State and local
governing entities in developing
environmental analyses an
participating in the NEPA process The
Task Force seeks your input on this
to ic and requests responses to the
following questions (when
the foll questions, please indicate
your role and experiences with NEPA).
El What are tlhe cs of an
effective joint-lead or cooperating
agency relationship/process? Provide
example(s) and describe the issues
_ resolved and benefits gained, as well as
unresolved issues and obstacles. Such
examples may include, but are not
limited to, in es’
policies, funding limitations, and public
t ban'lers or challenges
predude or hinder the abﬂity to enter
into effective collaborative agreements
that establish joint-lead or cooperating
agen status?
3. 8 c areas should be
emp during training to facilitate
joint-lead and cooperating agency
status?

C. Programmatic Analysis and
Tm:lng Oppo:tlmlges to facilitate
timely planning and degision- to
reduce or eliminate mdundanmhng
duplicative analyses through the use of

tic and tiered analyses will '\
E:empg lored. Pl‘odate Fedw \

haveusedprogrammtic A
addmsnmngeofhsuesmpdm
and land use planning to ’
categories of actions, or to sequencing or

staging actions. All of these anal
may have subsequent tiered analxyz:
The Task Force seeks your input on this
bﬁic and requests respomes to the

1. What types of issues best lend
themselves to programmatic review, and

how can they be addressed in a
pm{ammatic analysis to avoid
up ication in subsequent tiered

fy sis? Please provide examples with
brief descriptions of the nature of the
actipn or program, decisions made,
factors used to evaluate the appropriate
depth of the analyses, and the
efficiencies realized by the analvsis or
in subsequent tiers.

2. Please provide examples of how

P atic analyses have been used
to develop, maintain and s’lrengthen
environmental management systems,
and examples of how an existing
environmental management can
facilitate and strengthen NEPA analyses.
Examples of an environmental
management stem may include but
are not limi certified
under ISO' 14001 (further information
on ISO 14001 can be found on the Web
at http://es.epa.gov/partners/iso/
iso:html).

D. Adaptive Management/Monitoring
and Evaluation Plans: The CEQ report,
“The National Environmental Policy

Effocti AR estnblishing a cntegorlcal exclusion?
'IA‘wct.er?ty'-tggz ,?2';.. veness that by 2. What points of comparison could
ting adapt.ive management into an agency use when reviewing another
their NEPA analyses, agencies can move 8°1CY'8 use of a similar categorical
beyond simple compliance and better exclusion in order to establish a new
targot environmontal improvement. An  *PEFEU SEIENEL L
adaptive environmental management 3. thap n ostablishe
2 roach can respond to uncertainty process that agencies use to a
the limits of knowledge and new categorical exclusion? If so, please
oxperianoe in decisions. Such  describe them. . o
an approach allows for approval of an F. Additional Areas for Consideration:
action with uncertain outcomes by In addition to the topics described
establishing above, the 'A Task Force will
environmental parameters or outcomes ts on NEPA practices
and monitoring opq eS rove and modernize
achieved. When those pﬁ@uy entation.
outcomes are na a(\} le.theNEPA Task Force
SRS g gl bl compet e
qnzu) u] riate ty of and structure o
occur. 'rhen'f.‘::: ;Pformatpmpfor environmental assessment
ut on this topicand documents.
rosponses bo the following. The Nepa Task Force will use the
questions. information and comments it receives to
1. What factors are considered when  identify, evaluate, and make
deciding to use an adaptive recommendations on improving NEPA
memli?ment appmach? implementation and to prepare case
2. How can environmental impact smdiesthntlncludemmp es of best
analyses be structured to consider practices.
adaptive management? Public comments are requested by
3. What aspects of adaptive August 23, 2002.
?;J‘E;K :;;I“y not, require Dated: July 2, 2002.
t factors should be considered James L Connaughion,
(e.g cost, timing, staffing needs, Chairman, Council on Environmental
environmental risks) when d Quality. .
what monitoring techniques and levels (PR Doc- 02-17082 Filed 7-8-02; 8:45 am]
BRLING CODE 3125-01-M

of monitoring intensity are appropriate
during the implementation of an
adapﬁve management regime? How

does this differ from current monitoring
activities?

E. Categonoal Exclusions: Agencies
can identify categories of actions that do
not individually or cumulatively have a

significant effect on the human

environment and which, :hetefore do
not require preparation of an
Envri:gnmenpﬁ Assessment or an
Environmental Impact Statement. The
NEPA: Task Force will consider the
bases and process for establishing
categorical exclusions. The Task Force
seeks your input on this topic and
requests responses to the following
questions.

1. What information, data studies,
etc., should be required as the basis for
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COUNCIL ON ENVIRONMENTAL
QUALITY

National Environmental Policy Act
Task Force

AGENCY: Council on Environmental
Quality.

ACTION: Notice extending comment
period.

SUMMARY: By Federal Register notice of
July 9, 2002 (67 FR 45510-45512), the
Council on Environmental Quality
~ (CEQ) notified interested parties it had
formed a National Environmental Policy
Act (NEPA) task force (Task Force) and
invited comment on the pro|
nature and scope of NEPA Task Force
activities. The Task Force seeks ways to
imgrove and modernize NEPA analyses
and documentation and foster improved
coordination among all levels of
government and the public, and solicits
examples of effected NEPA
lementation practices to develop a
publication of case studies including
examples of best practices.
Interested es have requested that
CEQ extend the public comment. The
- deadline for comments was August 23,
2002. By this notice, CEQ is extending
the public comment period to
September 23, 2002. Although the time
for comments has been extended, CEQ

muests that interested parties provide
ormation about examples of effective
NEPA implementation practices and
examples of best practices as soon as
possible.

DATES: Written comments should be
submitted on or before September 23,
2002. '

ADDRESSES: Electronic or facsimile
comments are preferred because federal
offices experience intermittent mail
delays from security screening.
Electronic written comments can be sent
to the NEPA Task Force the
Web site at http://ceq.eh.doe.gov/ntf/
which provides a form for responding to
questions posed in the July 9, 2002,
notice as well as a direct e{ectronic mail
link to ceq_nepa@fs.fed.us. Written
comments may be faxed to the NEPA
Task Force at (801) 517-1021. Written
comments may also be submitted to the
NEPA Task Force, P.O. Box 221150, Salt
Lake City, UT 84122.

FOR FURTHER INFORMATION CONTACT:
Rhey Solomon by phone at (202) 456-
5432.

SUPPLEMENTARY INFORMATION: On July 9,
2002, CEQ published notice in the
Federal Register requesting public
comment on current NEPA

S

Qfe

information security; federal and
intergovernmental collaboration;
prograinmatic and tiered analyses; and
adaptive management and monitoring
and evaluation plans. In addition, it was
announced that the NEPA Task Force
would look at other NEPA
implementation issues such as the level
of detail included in agencies’
procedures and documentation for
promulgating categorical exclusions, the
utility and structure of format for
environmental assessment documents,
and imﬂ;x:entation practices that
would fit other agencies.

A number of interest groups and
individuals have requested &at CEQ
extend the public comment period. The
Council begev'es that by extending the
comment period a better collection of
best practices can be assembled and
groater in-depth nses will result to
the questions in the Federal

notice of July 9, 2002 (67 FR
45510-45512). Therefore, the comment
period is being extended by 30 days.

Public comments are requested by
September 23, 2002.

Dated: 14, 2002.

ughton,
il on Environmental

1 ractices ty.
1?&:??1? Wi E mﬁio ﬁa{% 02-21038 Filed 8-19-02; 8:45 am]

infor
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